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The fundamental power to select the system of instruction and course of study to be pursued in the public schools belongs 
to the legislature. ! A student is entitled to a free public education,” but the student and his or her parents cannot pick and 


choose what courses the student will take in the public schools.? While parents may have a fundamental right to decide whether 
to send their child to a public school, they do not have a fundamental right, generally, to direct how a public school teaches 


their child.* In certain circumstances, the parental right to control the upbringing of a child must give way to a school's ability 


to control curriculum and the school environment.? Because the legislature is uniquely equipped to evaluate and respond to 
such issues of public policy as education standards and to make choices as to what is involved in providing a basic education, 
compliance with state imposed academic standards and achievement requirements is relevant as one measure of compliance 


with the constitution.? The legislature may impose education standards beyond those required by the constitution." 
Issues of public education that are generally committed to the control of state and local authorities? include the issues of: 
* the school curriculum 

* the hours of the school day 


* the timing and content of examinations 


* the individuals hired to teach at the school 
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Observation: 

A state statute that imposes a rigorous academic program on its students does not operate as a state mechanism for controlling the 
minds and speech of public school students, and does not facially violate the First Amendment, when the statute merely imposes an 
educational structure and philosophy on the public schools.? However, a state statute prohibiting any teacher in the state schools from 


teaching the Darwinian theory of evolution is contrary to the mandate of the First Amendment, and in violation of the Fourteenth 
Amendment, as conflicting with the constitutional prohibition of state laws respecting an establishment of religion or prohibiting 


the free exercise thereof. '? Although educators may limit or grade speech in the classroom in the name of learning, and although 


they may control their own speech and curriculum, the First Amendment does not permit educators to invoke curriculum as a pretext 


for punishing a student for his or her reli gion.!! 
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1 Associated Schools of Independent Dist. No. 63 of Hector, Renville County v. School Dist. No. 83 of 
Renville County, 122 Minn. 254, 142 N.W. 325 (1913); Posey v. Board of Educ. of Buncombe County, 199 
N.C. 306, 154 S.E. 393, 70 A.L.R. 1306 (1930); Mumme v. Marrs, 120 Tex. 383, 40 S.W.2d 31 (1931); 
Arce v. Douglas, 793 F.3d 968, 320 Ed. Law Rep. 88 (9th Cir. 2015) (applying Arizona law); Doe v. Albany 
Unified School Dist., 190 Cal. App. 4th 668, 118 Cal. Rptr. 3d 507, 262 Ed. Law Rep. 279 (3d Dist. 2010); 
California Parents for Equalization of Educational Materials v. Torlakson, 370 F. Supp. 3d 1057, 365 Ed. 
Law Rep. 453 (N.D. Cal. 2019). 
The Hawaiian education provision of the state constitution was intended to require the State to institute 
a program that was reasonably calculated to revive the Hawaiian language, and thus, the State was 
constitutionally required to make all reasonable efforts to provide access to Hawaiian immersion education; 
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State to provide Hawaiian education program in public schools that was reasonably calculated to revive and 
preserve 'olelo Hawai'i, and by doing so, they hoped to rectify the ill effects of the historic suppression of the 
language. Clarabal v. Department of Education, 145 Haw. 69, 446 P.3d 986, 369 Ed. Law Rep. 398 (2019). 
§ 248. 
Swanson By and Through Swanson v. Guthrie Independent School Dist. No. I-1, 942 F. Supp. 511, 114 Ed. 
Law Rep. 118 (W.D. Okla. 1996), decision affd, 135 F.3d 694, 123 Ed. Law Rep. 1087 (10th Cir. 1998). 

4 Blau v. Fort Thomas Public School Dist., 401 F.3d 381, 196 Ed. Law Rep. 118, 2005 FED App. 0058P (6th 

Cir. 2005); In re Gloria H., 410 Md. 562, 979 A.2d 710, 249 Ed. Law Rep. 247 (2009); Dempsey v. Alston, 

405 N.J. Super. 499, 966 A.2d 1, 242 Ed. Law Rep. 256 (App. Div. 2009). 

Once parents determine their child's educational forum, their fundamental right to control the child's 

education, on substantive due process grounds, is substantially diminished.McNeil v. Sherwood School 

District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019). 

Dempsey v. Alston, 405 N.J. Super. 499, 966 A.2d 1, 242 Ed. Law Rep. 256 (App. Div. 2009). 

Davis v. State, 2011 SD 51, 804 N.W.2d 618, 273 Ed. Law Rep. 411 (S.D. 2011). 

Davis v. State, 2011 SD 51, 804 N.W.2d 618, 273 Ed. Law Rep. 411 (S.D. 2011). 

Griswold v. Driscoll, 616 F.3d 53, 260 Ed. Law Rep. 38 (1st Cir. 2010); Blau v. Fort Thomas Public School 

Dist., 401 F.3d 381, 196 Ed. Law Rep. 118, 2005 FED App. 0058P (6th Cir. 2005); In re Gloria H., 410 Md. 

562, 979 A.2d 710, 249 Ed. Law Rep. 247 (2009). 
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9 Tennison v. Paulus, 144 F.3d 1285 (9th Cir. 1998). 
10 Epperson v. State of Ark., 393 U.S. 97, 89 S. Ct. 266, 21 L. Ed. 2d 228 (1968). 
11 Ward v. Polite, 667 F.3d 727, 276 Ed. Law Rep. 593 (6th Cir. 2012). 


As to schools and the church-state relationship, generally, see §§ 401 to 432. 
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As a practical matter, the determination of courses of study for a public school is often delegated to local authorities under 
general limitations and rules laid down by the legislature. ! The delegation of this power is usually in comprehensive terms, 


and its exercise within constitutional and statutory limits rests in the discretion and good judgment of the local authorities.” 
Thus, local school authorities have broad discretion in selecting teachers, regulating their pedagogical methods, and choosing 


a suitable curriculum.” 


In the exercise of their discretion, school boards are not limited to the so-called "common branches," or to instruction in subjects 
required to be taught by statute, or to the course of study prescribed by the state board of education.^ Thus, a school board may 


require the participation of pupils in debates or require the preparation of compositions upon assigned subj ects.? A statute which 
sets forth a list of courses students have to complete, in addition to other course requirements, to receive a high school diploma 
allows local districts the freedom to add additional requirements for graduation based on particular needs of its students and 


the community in its own district, including a community service requirement. A school board may also provide for courses 


in sex education’ at least where a statutory excusal system effectively renders the program noncompulsory by providing that 
a student may be excused from any part of the program that conflicts with the parents' religious beliefs or uses materials to 


which the parents obj ect.? 





Observation: 
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School officials have abundant discretion to construct the curriculum,? and students generally do not have a right to reject curricular 


choices, as these decisions are left to the sound discretion of instructors. A school board's exercise of its discretion as to what 
courses of study are to be offered by the district is not a determination of law but is a ministerial or administrative decision in 


the exercise of a law.!! 
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1 Posey v. Board of Educ. of Buncombe County, 199 N.C. 306, 154 S.E. 393, 70 A.L.R. 1306 (1930); Mootz 
v. Belyea, 60 N.D. 741, 236 N.W. 358, 75 A.L.R. 1347 (1931). 

2 State Tax Commission v. Board of Education of Holton, 146 Kan. 722, 73 P.2d 49, 115 A.L.R. 1401 (1937); 


Porter v. Seattle School Dist. No. 1, 160 Wash. App. 872, 248 P.3d 1111, 265 Ed. Law Rep. 786 (Div. 1 
2011) (school district's board of directors did not act arbitrarily or capriciously in approving a math textbook 
series for use in the district's high schools). 

3 A.N.A. ex rel. S.F.A. v. Breckinridge County Bd. of Educ., 833 F. Supp. 2d 673, 280 Ed. Law Rep. 222 
(W.D. Ky. 2011); Board of Educ. of Jefferson County School Dist. R-1 v. Wilder, 960 P.2d 695, 128 Ed. 
Law Rep. 378 (Colo. 1998). 

4 Security Nat. Bank of Mason City v. Bagley, 202 Iowa 701, 210 N.W. 947, 49 A.L.R. 705 (1926); State Tax 
Commission v. Board of Education of Holton, 146 Kan. 722, 73 P.2d 49, 115 A.L.R. 1401 (1937). 
Samuel Benedict Memorial School v. Bradford, 111 Ga. 801, 36 S.E. 920 (1900). 

6 Earl v. Decatur Public Schools Bd. of Educ., 396 Ill. Dec. 310, 39 N.E.3d 1136, 323 Ed. Law Rep. 1003 
(App. Ct. 4th Dist. 2015). 
As to student's right to diploma, see $ 246. 





Ei Citizens for Parental Rights v. San Mateo County Bd. of Education, 51 Cal. App. 3d 1, 124 Cal. Rptr. 68, 
82 A.L.R.3d 544 (1st Dist. 1975); Hobolth v. Greenway, 52 Mich. App. 682, 218 N.W.2d 98 (1974). 
8 Citizens for Parental Rights v. San Mateo County Bd. of Education, 51 Cal. App. 3d 1, 124 Cal. Rptr. 68, 
82 A.L.R.3d 544 (1st Dist. 1975). 
9 Borger by Borger v. Bisciglia, 888 F. Supp. 97, 101 Ed. Law Rep. 235 (E.D. Wis. 1995). 
10 Brinsdon v. McAllen Independent School District, 863 F.3d 338, 345 Ed. Law Rep. 39 (5th Cir. 2017), as 
revised, (July 3, 2017). 
11 Acorn Auto Driving School, Inc. v. Board of Ed. of Leyden High School Dist. No. 212, 27 Ill. 2d 93, 187 
N.E.2d 722 (1963). 
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The school, and not the teacher, has the right to fix the curriculum.! The school's interest in controlling its curriculum is 
encompassed within the educational purposes ofthe classroom.? Consequently, a teacher's First Amendment rights do not extend 
to choosing his or her classroom management techniques.” For example, a secondary school teacher's showing of an R-rated 
film to students constitutes "curriculum" for free speech purposes.“ Thus, a school district may regulate the showing of the film 


as long as the district's regulation is reasonably related to a legitimate pedagogical concern.” 
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1 Boring v. Buncombe County Bd. of Educ., 136 F.3d 364, 124 Ed. Law Rep. 56 (4th Cir. 1998). 
2 Murray v. Pittsburgh Bd. of Public Educ., 919 F. Supp. 838, 108 Ed. Law Rep. 593 (W.D. Pa. 1996). 
3 Murray v. Pittsburgh Bd. of Public Educ., 919 F. Supp. 838, 108 Ed. Law Rep. 593 (W.D. Pa. 1996). 
4 Murray v. Pittsburgh Bd. of Public Educ., 919 F. Supp. 838, 108 Ed. Law Rep. 593 (W.D. Pa. 1996). 
5 Board of Educ. of Jefferson County School Dist. R-1 v. Wilder, 960 P.2d 695, 128 Ed. Law Rep. 378 (Colo. 
1998). 
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Although the federal government has enacted major education laws and provides support for certain programs involving specific 


subj ects,! a separate federal statute provides that none of these statutes is construed to authorize any department, agency, officer, 
or employee of the United States to exercise any direction, supervision, or control over the curriculum, program of instruction, 
administration, or personnel of any educational institution, school, or school system; or over the selection of library resources, 
textbooks, or other printed or published instructional materials by any educational institution or school system; or to require the 


assignment or transportation of students or teachers in order to overcome racial imbalance.” 


The purpose of this statute is to prevent the development of a national school board in the federal bureaucracy. The statute 


restrains the federal courts from playing an overly active role in supervising the local expenditure of federal education grants.“ 
However, the statute neither precludes Congress from placing conditions on the grant of federal funds nor prevents the courts 


from enforcing those conditions." 





Practice Tip: 


Federal courts will not interfere with local educational discretion unless the local authorities begin to substitute rigid and exclusive 


indoctrination for the mere exercise of their prerogative to make pedagogic choices regarding matters of legitimate dispute. 
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po 


A Presidential Executive Order furthers the policy of the executive branch to protect and preserve State and local control over 
the curriculum, program of instruction, administration, and personnel of educational institutions, schools, and school systems, 


consistent with applicable law.’ 
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2 20 U.S.C.A. 8 1232a. 

3 Wheeler v. Barrera, 417 U.S. 402, 94 S. Ct. 2274, 41 L. Ed. 2d 159 (1974), judgment modified on other 
grounds, 422 U.S. 1004, 95 S. Ct. 2625, 45 L. Ed. 2d 667 (1975). 

4 Wheeler v. Barrera, 417 U.S. 402, 94 S. Ct. 2274, 41 L. Ed. 2d 159 (1974), judgment modified on other 
grounds, 422 U.S. 1004, 95 S. Ct. 2625, 45 L. Ed. 2d 667 (1975). 
Dandridge v. Jefferson Parish School Bd., 456 F.2d 552 (5th Cir. 1972). 
Borger by Borger v. Bisciglia, 888 F. Supp. 97, 101 Ed. Law Rep. 235 (E.D. Wis. 1995) (holding that only 
a flagrant abuse of discretion merits judicial intervention). 

7 Exec. Order No. 13791, 82 Fed. Reg. 20427 (2017) WL 1537746. 
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Several jurisdictions have upheld school charges for textbooks. However, other authority holds that the imposition of book- 
user fees on public school students violates a state constitutional provision requiring a "thorough and efficient system of free 


schools" because the books and schools supplies are an "essential part of the free public schools." Such authority explains that 
denying textbooks to students who cannot pay is like denying those students the right to attend school? Some state statutes 


allow the school to charge instructional fees for all articles used in courses with the exception of the necessary textbooks.^ 


Observation: 


A school board cannot purchase schoolbooks and sell them to pupils, even at wholesale prices, unless it is specially authorized to 


do so by statute even though the broadest general authority has been conferred upon the board.? 
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1 Carpio v. Tucson High School Dist. No. 1 of Pima County, 111 Ariz. 127, 524 P.2d 948 (1974); Marshall v. 
School Dist. RE No. 3 Morgan County, 191 Colo. 451, 553 P.2d 784 (1976); Hamer v. Board of Ed. of Tp. 
High School Dist. No. 113, Lake County, 52 Ill. App. 3d 531, 10 Ill. Dec. 286, 367 N.E.2d 739 (2d Dist. 
1977); Vandevender v. Cassell, 158 W. Va. 87, 208 S.E.2d 436 (1974). 
Randolph County Bd. of Educ. v. Adams, 196 W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995). 
Randolph County Bd. of Educ. v. Adams, 196 W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995). 

4 State ex rel. Massie v. Gahanna-Jefferson Pub. Schools Bd. of Edn., 76 Ohio St. 3d 584, 1996-Ohio-47, 669 
N.E.2d 839, 112 Ed. Law Rep. 421 (1996). 

2 Kuhn v. Board of Ed. of City of Detroit, 175 Mich. 438, 141 N.W. 574 (1913). 
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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 140 (Complaint, petition, or declaration—Challenging enactment of 
restricted book policy and parental consent scheme requiring parents of all students in class to consent to use of restricted 
novel before novel may be used in class—By guardian ad litem—For judgment declaring restricted book policy and parental 


consent requirement unconstitutional and for injunction preventing enforcement) 





A public school board may exclude particular books from the curriculum if its decision is reasonably related to legitimate 
educational concerns, but its decision cannot be motivated by an intent to prescribe what should be orthodox in politics, 


nationalism, religion, or other matters of opinion.! A school board's decision to exclude a book will not be upheld merely 
because some educational reason is expressed.” Such a rule would permit the board to camouflage religious discrimination and 


would be tantamount to vesting absolute discretion in the board to determine the curriculum.? 


In resolving controversies involving attempts by local school officials to remove materials from the curriculum of public schools, 
the courts have usually had to determine whether the discretion of school boards in removing such materials violates the First 


Amendment rights? of the plaintiffs bringing such actions.? Local school officials have abundant discretion to construct the 


curriculum.° They violate the First Amendment rights of students only when they limit access to materials for the purpose of 
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restricting access to the political ideas or social perspectives discussed in them when that action is motivated simply by officials' 


disapproval of the ideas involved." 


The First Amendment does not prevent a school board from removing previously approved textbooks from elective high school 
classes because of objections to the vulgarity and sexual explicitness of the material if the factors considered by the board are 


reasonably related to legitimate pedagogical concerns.? In such cases, school officials may take into account the emotional 
maturity of the intended audience in determining the appropriateness of potentially sensitive topics, such as sex and vulgarity, 


and the fact that most high school students range in age from 15 to just over 18, and a substantial number have not yet reached 


the age of majority.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


1 


Z 
3 
4 
5 


wo 00-10 


McCarthy v. Fletcher, 207 Cal. App. 3d 130, 254 Cal. Rptr. 714, 50 Ed. Law Rep. 1088 (5th Dist. 1989). 
McCarthy v. Fletcher, 207 Cal. App. 3d 130, 254 Cal. Rptr. 714, 50 Ed. Law Rep. 1088 (5th Dist. 1989). 
McCarthy v. Fletcher, 207 Cal. App. 3d 130, 254 Cal. Rptr. 714, 50 Ed. Law Rep. 1088 (5th Dist. 1989). 
U.S. Const. Amend. I. 

Zykan v. Warsaw Community School Corp., 631 F.2d 1300 (7th Cir. 1980) (violation not established); Pratt v. 
Independent School Dist. No. 831, Forest Lake, Minn., 670 F.2d 771, 2 Ed. Law Rep. 990,64 A.L.R. Fed. 757 
(8th Cir. 1982) (violation established); Cary v. Board of Ed. of Adams-Arapahoe School Dist. 28-J, Aurora, 
Colo., 598 F.2d 535 (10th Cir. 1979) (violation not established); Harris v. Mechanicville Central School 
Dist., Mechanicville, Saratoga County, 86 Misc. 2d 144, 382 N. Y.S.2d 251 (Sup 1976), order modified on 
other grounds, 57 A.D.2d 231, 394 N. Y.S.2d 302 (3d Dep't 1977), judgment modified on other grounds, 45 
N.Y.2d 279, 408 N.Y.S.2d 384, 380 N.E.2d 213 (1978) (violation established). 

§ 330. 

Borger by Borger v. Bisciglia, 888 F. Supp. 97, 101 Ed. Law Rep. 235 (E.D. Wis. 1995). 

Virgil v. School Bd. of Columbia County, Fla., 862 F.2d 1517, 50 Ed. Law Rep. 718 (11th Cir. 1989). 
Virgil v. School Bd. of Columbia County, Fla., 862 F.2d 1517, 50 Ed. Law Rep. 718 (11th Cir. 1989). 
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Local school boards have a substantial legitimate role to play in the determination of school library content, ! and courts will 


not intervene unless basic constitutional values are directly and sharply implicated.” However, the right to read a book is an 
aspect of the right to receive information and ideas, an inherent corollary of the rights of free speech and press that are explicitly 


guaranteed by the Constitution.’ The United States Supreme Court recognized that a school library is an environment especially 
appropriate for the recognition of the First Amendment rights of students.^ Thus, the First Amendment rights of students may 


be directly and sharply implicated by the removal of books from the shelves of a school library.° 


Practice Tip: 


The plaintiffs in an action challenging the removal of reading material from a school library must demonstrate that their basic First 


Amendment rights have been "directly and sharply implicated" by the removal. Once a plaintiff makes that showing, the defendants 


must show that the encroachment upon the plaintiff's First Amendment rights was warranted by a sufficient state interest.’ 
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A school board's decision to remove from the school library a book that is not part of the regular curriculum is required to 
withstand greater constitutional scrutiny within the context of the First Amendment than would a decision involving a curricular 


matter. The distinguishing factor between library resources and school curriculum, for First Amendment purposes, is that 
library resources are something that students voluntarily may view at their leisure whereas curriculum material is required for 


all students.” 


A school district rule that requires parental permission for checking out certain books from a school library may violate a 


student's First Amendment right to access to books.!° This is true even if the student already owned books, and her parents 
had signed a permission slip because the books in question were stigmatized with the resulting stigmatization of those who 


chose to read them. !! 
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Campbell v. St. Tammany Parish School Bd., 64 F.3d 184, 103 Ed. Law Rep. 41 (5th Cir. 1995). 

As to censorship of curriculum materials, generally, see § 334. 








9 Silano v. Sag Harbor Union Free School Dist. Bd. of Educ., 42 F.3d 719, 96 Ed. Law Rep. 377 (2d Cir. 1994). 
10 Counts v. Cedarville School Dist., 295 F. Supp. 2d 996, 184 Ed. Law Rep. 305 (W.D. Ark. 2003). 
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Federal legislation provides the framework for national education goals, | which include— 


— school readiness.” 

— school completion.? 

— student achievement and citizenship. 

— teacher education and professional development.? 

— mathematics and science instruction and achievement. 
— adult literacy and lifelong learning.’ 

— safe, disciplined, and alcohol- and drug-free schools.® 


— parental participation in education.” 


Research regarding the condition and progress of education in the United States, educational practices that support learning and 
improve academic achievement and access to educational opportunities for all students, as well as the effectiveness of federal 
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and other education programs, 10 are provided for by the Education Sciences Reform Act!! with such research being conducted 


by the Institute of Education Sciences!” and its four centers.!* 
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5 20 U.S.C.A. $ 5812(4). 

6 20 U.S.C.A. § 5812(5). 

7 20 U.S.C.A. § 5812(6). 

8 20 U.S.C.A. § 5812(7). 

9 20 U.S.C.A. § 5812(8). 

10 20 U.S.C.A. § 9511(b). 

pi 20 U.S.C.A. §§ 9501 et seq. 

12 20 U.S.C.A. §§ 9511, 9512. 
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End of Document 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 337. Educational flexibility program; waiver of federal..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Schools § 337 
American Jurisprudence, Second Edition May 2021 Update 


Schools 

Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 

XI. Federal Assistance and Mandates 

A. In General 


1. Federal Assistance and Mandates, in General 


§ 337. Educational flexibility program; waiver of federal educational program requirements 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationiji=r13 





The United States Secretary of Education may authorize a state educational agency through an educational flexibility program 
to waive statutory or regulatory requirements applicable to one or more specified educational programs, | including programs 
authorized by the Elementary and Secondary Education Act of 1965, as amended by the Every Student Succeeds Act (ES SA) 


for any local educational agency, educational service agency, or school within the state.? A state educational agency desiring to 
participate in such an educational flexibility program must submit an application to the Secretary of Education at such time, in 
such manner, and containing such information as the Secretary may reasonably require and must demonstrate that the eligible 


state has adopted an educational flexibility plan. 


A any local educational agency, educational service agency, or school requesting a waiver of an educational requirement must 


submit an application to the state educational agency, and the application must:> 


(1) indicate each federal program affected and each statutory or regulatory requirement that will be waived; 
(2) describe the purposes and overall expected results of waiving each requirement; 


(3) describe for each school year the specific, measurable, educational goals for each local educational agency or school affected 
by the proposed waiver and for the students served by the local educational agency or school who are affected by the waiver; 


(4) explain why the waiver will assist in reaching such goals; and 


WESTLAW 


§ 337. Educational flexibility program; waiver of federal..., 67B Am. Jur. 2d... 


(5) in the case of an application from a local educational agency, describe how the local educational agency will meet public 
notice and comment requirements. 
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Validity, construction, and application of Family Educational Rights and Privacy Act of 1974 (FERPA) (20 U.S.C.A. sec. 
1232g), 112 A.L.R. Fed. 1 





The Family Educational Rights and Privacy Act (FERPA)! was enacted to assure parents of students' access to their educational 


records and protect such individuals' rights to privacy.” Under the FERPA, no federal funds under any applicable program are 
available to any educational agency or institution or state educational agency, which has a policy of denying or which effectively 


prevents the parents of students the right to inspect and review the education records of their children,” and each educational 
agency or institution must establish appropriate procedures for the granting of a request by parents for access to the education 


records of their children within a reasonable period of time, but in no case more than 45 days after the request has been made." If 
an educational agency or institution does not provide the parents of students an opportunity for a hearing to challenge the content 


of a student's education records, it also is ineligible to receive federal funds.? Similarly, no federal funds are available under any 
applicable program to any educational agency or institution which has a policy or practice of permitting the release of education 
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records or personally identifiable information contained therein other than directory information of students without the written 


consent of their parents to any individual, agency, or organization other than to certain specified officials such as teachers.Ó 


The FERPA creates no personal rights to enforce under a § 1983 action,’ and there is no private right of action for violation 


of the FERPA.® 


Observation: 


An educational agency does not violate the Family Educational Rights and Privacy Act (FERPA) by releasing records or information 


unless it does so pursuant to an official policy or practice.” 


A student assignment is not an education record under the FERPA as soon as it is peer-graded by another student, and thus, the 


FERPA is not violated by such grading. !? 
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20 U.S.C.A. § 1232g(b)(1). 





As to the definition of "directory information," see 20 U.S.C.A. § 1232g(a)(5)(A). 

7 Gonzaga University v. Doe, 536 U.S. 273, 122 S. Ct. 2268, 153 L. Ed. 2d 309, 165 Ed. Law Rep. 458 (2002), 
referring to 42 U.S.C.A. § 1983; Howard v. Chester County Office of Juvenile Probation and Parole, 396 
F. Supp. 3d 490, 370 Ed. Law Rep. 218 (E.D. Pa. 2019). 


8 Fraz 


ier v. Fairhaven School Committee, 276 F.3d 52, 160 Ed. Law Rep. 336 (1st Cir. 2002). 


Charlotte-Mecklenburg Board of Education v. Disability Rights of North Carolina, 430 F. Supp. 3d 74, 376 
Ed. Law Rep. 593 (W.D. N.C. 2019). 

10 Owasso Independent School Dist. No. I-011 v. Falvo, 534 U.S. 426, 122 S. Ct. 934, 151 L. Ed. 2d 896, 161 
Ed. Law Rep. 33 (2002). 
As to the statutory definition of "education records," see 20 U.S.C.A. § 1232g(a)(4)(A). 
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Grants for the establishment of school-based health centers are provided by Code. A health center eligible to receive a grant 
must meets the definition of a school-based health center under a specified provision of the Social Security Chapter of the 


Public Health and Welfare Title of the Code and be administered by a sponsoring facility as defined.? In addition, a school- 
based health center must provide, at a minimum, comprehensive primary health services during school hours to children and 
adolescents by health professionals in accordance with established standards, community practice, reporting laws, and other 


state laws, including parental consent and notification laws that are not inconsistent with Federal law;? and must not perform 


abortion services.^ 


For these purposes, comprehensive primary health services means the core services offered by school-based health centers, 
which will include the following: (A) comprehensive health assessments, diagnosis, and treatment of minor, acute, and chronic 
medical conditions, and referrals to, and follow-up for, specialty care and oral and vision health services; and (B) mental 
health and substance use disorder assessments, crisis intervention, counseling, treatment, and referral to a continuum of services 


including emergency psychiatric care, community support programs, inpatient care, and outpatient programs." 


In order to receive a grant, an entity must file an application with the Secretary which contains the required information. In 


reviewing applications, the Secretary may give preference to applicants who demonstrate an ability to serve the following: " 


(A) Communities that have evidenced barriers to primary health care and mental health and substance use disorder prevention 
services for children and adolescents. 
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(B) Communities with high per capita numbers of children and adolescents who are uninsured, underinsured, or enrolled in 


public health insurance programs. 


(C) Populations of children and adolescents that have historically demonstrated difficulty in accessing health and mental health 
and substance use disorder prevention services. 
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1 42 U.S.C.A. § 280h-4. 

2 42 U.S.C.A. § 280h-5(a)(3)(A), referring to 42 U.S.C.A. § 1397jj(c)(9)(A) and 42 U.S.C.A. § 1397jj(c)(9) 

(B), respectively. 

3 42 U.S.C.A. § 280h-5(a)(3)(B). 

4 42 U.S.C.A. § 280h-5(a)(3)(C). 

5 42 U.S.C.A. § 280h-5(a)(1). 

6 42 U.S.C.A. § 280h-5(c)(2). 

E 42 U.S.C.A. § 280h-5(d)(1). 
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Under the National School Lunch Act! it is the policy of the federal government as a measure of national security to 
safeguard the health and well-being of the nation's children and to encourage the domestic consumption of nutritious agricultural 
commodities and other food by assisting the states through grants-in-aid and other means in providing an adequate supply of 


foods and other facilities for the establishment, maintenance, operation, and expansion of nonprofit school lunch programs.? 
Federal aid to local schools participating in the program is channeled through the states and consists of commodities and cash 


grants, and the commodities are free to local schools except for a nominal handling charge.? 


Federal monies are to be used to promote nutrition in school lunch programs,“ and the United States Secretary of Education 
is required to purchase whole grains and whole grain products for the use in such programs.’ Department of Agriculture 
conclusions that national lunch program provisions prohibited reimbursement for take-home meals have been upheld. Ó However, 


special circumstances may exist allowing school districts the flexibility to provide meals to families outside of school.’ 





Observation: 


The National School Lunch Act does not provide a private right of action to enforce the statute.® 
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1 42 U.S.C.A. §§ 1751 to 1769}. 

2 42 U.S.C.A. § 1751. 

3 Shaw v. Governing Bd. of Modesto City School Dist., 310 F. Supp. 1282 (E.D. Cal. 1970). 

4 42 U.S.C.A. § 1754(a). 

5 42 U.S.C.A. § 1755a(c)(1). 

6 Haddon Tp. Bd. of Ed. v. New Jersey Dept. of Ed., 476 F. Supp. 681 (D.N.J. 1979). 

E See e.g. 42 U.S.C.A. 8 1760, Families First Coronavirus Response Act, Pub. L. 116-127, 8 2102, waiver 

exception for school closures due to COVID-19. 

8 Great Lakes Consortium v. Michigan, 480 F. Supp. 2d 977, 219 Ed. Law Rep. 579 (W.D. Mich. 2007). 
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The National School Lunch Act! does not require that all local school districts in a state participate in the program in order for 


the state and participating districts to receive federal aid.” The federal school lunch program is purely voluntary, and a school 
district which feels that it cannot afford to meet the requirements of providing free lunches may refuse to participate, although 


so long as it chooses to participate, the district must comply fully with the terms of the National School Lunch Act. 


A school district participating in the national school lunch program is not required to provide lunch to students who are not 


otherwise scheduled to be in attendance during the lunch hour. Thus, a school district's denial of program lunches to otherwise 
qualifying half-day kindergarten students does not violate the Equal Protection Clause of the Fourteenth Amendment since the 
policy is supported by the rational purposes of keeping class length for the youngest students to a minimum, promoting the 


efficient use of school buses, and allowing teachers a midday break for rest and preparation.? 
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4 Granite Nutrition Coalition v. Board of Educ. of Granite School Dist., 711 F.2d 953, 12 Ed. Law Rep. 336 
(10th Cir. 1983). 
5 Granite Nutrition Coalition v. Board of Educ. of Granite School Dist., 711 F.2d 953, 12 Ed. Law Rep. 336 


(10th Cir. 1983). 
As to the rational basis test for classifications for equal protection purposes, generally, see Am. Jur. 2d, 
Constitutional Law § 850. 
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Under the National School Lunch Act, the lunches served by schools participating in the school lunch program must meet 
minimum nutritional requirements prescribed by the United States Secretary of Education on the basis of tested nutritional 
research although such requirements do not prohibit the substitution of foods to accommodate the medical or other special dietary 


needs of individual students and must, at a minimum, be based on the weekly average of the nutrient content of school lunches.” 
Schools that are participating in the school lunch program or school breakfast program must serve lunches and breakfasts that 
(1) are consistent with the goals of the most recent Dietary Guidelines for Americans, as described; and (2) consider the nutrient 


needs of children who may be at risk for inadequate food intake and food insecurity.? 


A final rule promulgated by the Department of Agriculture which did not go as far as to contain specific quantitative 
recommendations was deemed sufficient where it reflected the ultimate objective of increasing whole grain consumption and 


. : . 4 
decreasing sodium consumption. 


Schools participating in the school lunch program must offer students a variety of fluid milk which is consistent with the most 
recent Dietary Guidelines for Americans, as described," and may offer students flavored and unflavored fluid milk and lactose- 


free fluid milk.° Schools must provide a substitute for fluid milk for students whose disability restricts their diet on receipt of 
a written statement from a licensed physician that identifies the disability that restricts the student's diet and that specifies the 


substitute for fluid milk." 
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The meals must be served free or at a reduced price not exceeding a statutory maximum per meal to eligible children to be 


unable to pay the full price of the lunch.? No physical segregation of or other discrimination against any child eligible for a free 
lunch or a reduced-price lunch can be made by the school, nor can there be any overt identification of any such child by special 


tokens or tickets, announced or published lists of names, or other means.? 
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4 Center for Science in the Public Interest v. Perdue, 438 F. Supp. 3d 546, 378 Ed. Law Rep. 201 (D. Md. 2020). 
5 42 U.S.C.A. § 1758(a)(2)(A)(i). 
6 42 U.S.C.A. 8 1758(a)(2)(A)(ii). 
7 42 U.S.C.A. § 1758(a)(2)(A)(iii). 
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Under the Child Nutrition Act of 1966,! a school breakfast program was created to assist the states through grants-in-aid and 
other means to initiate, maintain, or expand nonprofit breakfast programs in schools.” Federal monies are to be used to promote 
nutrition in the school breakfast pro gram," and the Secretary of Education is required to purchase whole grains and whole grain 
products for the use in such program.“ The program is voluntary, and it is the school board rather than the local school which 


must apply for participation in the program.° 
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1 42 U.S.C.A. §§ 1771 to 1793. 

2 Torres v. Butz, 397 F. Supp. 1015 (N.D. Ill. 1975) (noting that it was the intent of Congress in enacting the 
school breakfast program that every eligible child be entitled to a free breakfast). 

3 42 U.S.C.A. 8 1754(a). 

4 42 U.S.C.A. 8 1755a(c)Q). 
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6 Torres v. Butz, 397 F. Supp. 1015 (N.D. Ill. 1975). 
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The breakfasts served by schools participating in the school breakfast program must consist of a combination of foods and must 
meet minimum nutritional requirements prescribed by the Secretary of Education on the basis of tested nutritional research 
except that the minimum nutritional requirements must be measured by not less than the weekly average of the nutrient content 


of school breakfasts.! Breakfasts served must be consistent with the goals of the most recent Dietary Guidelines for Americans, 


as described, and consider the nutrient needs of children who may be at risk for inadequate food intake and food insecurity.” 


The breakfasts must be served free or at a reduced price not exceeding a statutory maximum per meal to eligible children who 


are determined by the local school authorities to be unable to pay the full price of the breakfast. 


Each school participating in a school breakfast program must, insofar as practicable, utilize in its program foods designated 
from time to time by the Secretary of Education as being in abundance either nationally or in the school area or foods donated 


by the Secretary. 
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Under the National School Lunch Act! federal grants are available to states to carry out a program to make free fresh fruits and 


vegetables available in elementary schools.” A school participating in the program must make free fresh fruits and vegetables 
available to students throughout the school day or at such other times as are considered appropriate by the Secretary of Education 


in one or more areas designated by the school.? 
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Congress has provided since 1965 with the Elementary and Secondary Education Act federal funding for remedial, educational, 
and support services for elementary and secondary school students residing in low-income areas.! Such funding and support is 


continued with the Every Student Succeeds Act (ESSA) which is the successor to the No Child Left Behind Act of 2001.? The 
purpose of the ESSA is to provide all children significant opportunity to receive a fair, equitable, and high-quality education, 


and to close educational achievement gaps.“ 


The ESSA is comprised of nine subchapters, and its coverage includes— 


— improving the academic achievement of the disadvantaged." 

— preparing, training, and recruiting high-quality teachers and principals, or other school leaders.° 
— language instruction for limited English learners and immigrant students.’ 

— 21st century schools.? 

— flexibility and accountability.? 


— Indian, Native Hawaiian, and Alaska Native education. 19 
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— impact aid. " 


Observation: 


The United States Secretary of Education is empowered to issue necessary regulations under the ESSA? through a negotiated 


rule-making process. '? Advocacy groups have no standing to challenge the composition of a negotiated rule-making committee 


assembled by the Secretary for this purpose where they fail to demonstrate how they suffer actual injury to a concrete, particularized 


interest caused by the challenged conduct. B 
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Footnotes 

1 Committee for Public Educ. and Religious Liberty v. Secretary, U.S. Dept. of Educ., 942 F. Supp. 842, 114 
Ed. Law Rep. 126 (E.D. N.Y. 1996). 

2 Short title, see 20 U.S.C.A. § 6301 note. 

3 20 U.S.C.A. §§ 6301 et seq. as classified by Pub. L. 114-95 (effective December 10, 2015). 

4 20 U.S.C.A. 8 6301. 

5 20 U.S.C.A. 88 6301 et seq. 

6 20 U.S.C.A. 88 6601 et seq. 

7 20 U.S.C.A. § 6801 (authorization of appropriations); 20 U.S.C.A. $8 6811 to 7014 (language instruction 
for English learners and immigrant students). 

8 20 U.S.C.A. 88 7101 et seq. 

9 20 U.S.C.A. 88 7305 et seq. 

10 20 U.S.C.A. 88 7401 et seq. 

Ti 20 U.S.C.A. §§ 7701 et seq. 

12 20 U.S.C.A. § 6571(a). 

13 20 U.S.C.A. § 6571(b). 

14 Center for Law and Educ. v. Department of Educ., 396 F.3d 1152 (D.C. Cir. 2005). 
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The Every Student Succeeds Act (ES SA)! provides support for education programs designed to help disadvantaged children 
meet high academic standards.” Programs provided for by the ESSA and eligible for federal grants include— 


— a program for the education of migratory children? to ensure that migratory children who move among the states are 
not penalized in any manner by disparities among the states in curriculum, graduation requirements, and challenging state 


academic standards.“ 
— a teacher and school leader incentive program? to assist states, local educational agencies, and nonprofit organizations 
to develop, implement, improve, or expand comprehensive performance-based compensation systems or human capital 


management systems for teachers, principals, or other school leaders (especially for teachers, principals, or other school 
leaders in high-need schools) who raise student academic achievement and close the achievement gap between high- and 


low-performing students. 


— a teaching American history and civics grant program’ to improve the quality of the teaching of American history, civics, 


and government in elementary schools and secondary schools, including the teaching of traditional American history.® 
— student support and enrichment grants.” 


— magnet schools assistance. !° 
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— charter school programs. x 


— magnet school pro grams? which are a significant part of the nation's effort to achieve voluntary desegregation in the nation's 


schools. !3 


— family engagement in education programs. 


— a program supporting high-ability learners and learning. "n 
— activities to support safe and healthy students. 


— educational programs to assist Native Americans, |’ Native Hawaiians, !® and Alaska Natives. !? 


The ESSA also provides for assistance for arts in education,”° and assistance for the unique needs of rural school districts?! 
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1 20 U.S.C.A. §§ 6301 et seq. 
2 Center For Law and Educ. v. U.S. Dept. of Educ., 209 F. Supp. 2d 102, 167 Ed. Law Rep. 714 (D.D.C. 


2002), judgment aff'd, 396 F.3d 1152 (D.C. Cir. 2005), decided under former statute. 
3 20 U.S.C.A. 88 6391 et seq. 
4 20 U.S.C.A. 8 6391(2). 
5 20 U.S.C.A. 88 6631 et seq. 
6 20 U.S.C.A. § 6631(a)(1). 
7 20 U.S.C.A. 88 6661 et seq. 
8 20 U.S.C.A. 8 6661(a)(2). 
9 20 U.S.C.A. 88 7111 et seq. 








10 20 U.S.C.A. 88 7231 et seq. 

11 20 U.S.C.A. §§ 7221 et seq. 

12 20 U.S.C.A. 88 7231 et seq. 

I3 20 U.S.C.A. 8 7231(a)(1). 

14 20 U.S.C.A. §§ 7241 et seq. 

I3 20 U.S.C.A. 8 7294. 

16 20 U.S.C.A. 8 7118. 

17 20 U.S.C.A. §§ 7401 et seq. 

As to the education of Native Americans, generally, see Am. Jur. 2d, Indians, Native Americans § 28. 

18 20 U.S.C.A. §§ 7511 et seq. 

19 20 U.S.C.A. §§ 7541 et seq. 

20 20 U.S.C.A. § 7292. 

21 20 U.S.C.A. §§ 7341 et seq. 
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Under the Every Student Succeeds Act (ESSA), except as otherwise provided, to the extent consistent with the number of eligible 
children in areas served by a state educational agency, local educational agency, educational service agency, consortium of 
those agencies, or another entity receiving financial assistance under specified programs, who are enrolled in private elementary 
schools and secondary schools in areas served by such agency, consortium, or entity, the agency, consortium, or entity must, 
after timely and meaningful consultation with appropriate private school officials, provide to those children and their teachers 
or other educational personnel, on an equitable basis, special educational services or other benefits that address their needs 


under such programs. ! 


Educational services or other benefits, including materials and equipment, provided for these purposes must be secular, neutral, 


and nonideolo gical.” In addition, such services and other benefits must be equitable in comparison to services and other benefits 
for public school children, teachers, and other educational personnel participating in the program and must be provided in a 


timely manner.” Expenditures for educational services and other benefits provided for eligible private school children, their 
teachers, and other educational personnel serving those children must also be equal, taking into account the number and 


educational needs of the children to be served, to the expenditures for participating public school children.^ 


Specifically, the equitable participation of private schools applies to the education of migratory children,? supporting effective 
instruction, the English Language Acquisition, Language Enhancement, and Academic Achievement Act,’ student support 


and academic enrichment grants," 21st century community learning centers,’ and national activities for school safety. 19 
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Practice Tip: 


The Secretary will develop and implement written procedures for receiving, investigating, and resolving complaints from parents, 
teachers, or other individuals and organizations concerning violations of these provisions by a state educational agency, local 
educational agency, educational service agency, consortium of those agencies, or entity. The individual or organization must submit 
the complaint to the state educational agency for a written resolution by the state educational agency within 45 days.! ! Theresolution 
may be appealed by an interested party to the Secretary not later than 30 days after the state educational agency resolves the 
complaint or fails to resolve the complaint within the 45-day time limit. The appeal must be accompanied by a copy of the state 
educational agency's resolution, and, if there is one, a complete statement of the reasons supporting the appeal. The Secretary must 


investigate and resolve the appeal not later than 90 days after receipt of the appeal. HE 
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1 20 U.S.C.A. § 7881(a)(1). 

2 20 U.S.C.A. § 7881(a)(2). 

3 20 U.S.C.A. § 7881(a)(3)(A). 
4 20 U.S.C.A. 8 7881(a)(4). 

5 20 U.S.C.A. 8 7881(b)(1)(A) referencing 20 U.S.C.A. $8 6391 et seq. 
6 20 U.S.C.A. § 7881(b)(1)(B) referencing 20 U.S.C.A. 88 6611 et seq. 
7 20 U.S.C.A. § 7881(b)(1)(C) referencing 20 U.S.C.A. 88 6811 et seq. 
8 20 U.S.C.A. 8 7881(b)(1)(D) referencing 20 U.S.C.A. $8 7101 et seq. 
9 20 U.S.C.A. 8 7881(b)(1)(E) referencing 20 U.S.C.A. §§ 7171 et seq. 
10 20 U.S.C.A. 8 7881(b)(1)(E) referencing 20 U.S.C.A. $8 7281 et seq. 
11 20 U.S.C.A. § 7883(a). 

12 20 U.S.C.A. § 7883(b). 
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Under the Every Student Succeeds Act (ESSA), if by reason of any provision of law, a state educational agency, local 
educational agency, educational service agency, consortium of those agencies, or other entity is prohibited from providing for 
the participation in programs of children enrolled in or teachers or other educational personnel from private elementary schools 
and secondary schools, on an equitable basis, or if the Secretary of Education determines that the agency, consortium, or entity 
has substantially failed or is unwilling to provide for that participation, the Secretary must waive such requirements for the 


agency, consortium, or entity! and make other arrangements for the provision of equitable services to those children, teachers, 


or other educational personnel.” 


The Secretary of Education must not take any final bypass action until the state educational agency, local educational agency, 
educational service agency, consortium of those agencies, or entity affected by the action has had an opportunity for not less 
than 45 days after receiving written notice to submit written objections and to appear before the Secretary to show cause why 


that action should not be taken.? Pending final resolution, the Secretary may withhold from the allocation of the affected state 
or local educational agency the amount estimated by the Secretary to be necessary to pay the cost of those services.^ The 


Secretary's final action is subject to judicial review.? 
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1 20 U.S.C.A. 8 7882(a)(1). 
2 20 U.S.C.A. § 7882(a)(2). 
3 20 U.S.C.A. § 7884(a)(1)(A). 
4 20 U.S.C.A. § 7884(a)(1)(B). 
5 20 U.S.C.A. § 7884(a)(2). 
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The Every Student Succeeds Act (ESSA) does not provide a private right of action! and does not create individual rights 


that are enforceable under a § 1983 action.” Although students and their parents are intended to benefit from the ESSA, the 
ESSA contains no procedures, administrative or judicial, by which individuals can enforce violations of its provisions; only the 


Secretary of Education can enforce a state's violation of the ESSA 
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1 Horne v. Flores, 557 U.S. 433, 129 S. Ct. 2579, 174 L. Ed. 2d 406, 245 Ed. Law Rep. 572, 73 Fed. R. Serv. 
3d 1562 (2009), decided under former law. 

2 Association of Community Organizations for Reform Now v. New York City Dept. of Educ., 269 F. Supp. 
2d 338, 179 Ed. Law Rep. 661 (S.D. N.Y. 2003), referring to 42 U.S.C.A. 8 1983. 

3 Newark Parents Ass'n v. Newark Public Schools, 547 F.3d 199, 238 Ed. Law Rep. 548 (3d Cir. 2008), 
decided under former law. 
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The stated purpose of the Every Student Succeeds Act (ESSA) is to provide all children significant opportunity to receive a 


fair, equitable, and high-quality education, and to close educational achievement gaps.! Ways in which this purpose is to be 
accomplished include, but are not limited to— 


— development of programs for the prevention and intervention for children and youth who are neglected, delinquent, or at- 


risk.? 
— providing grants for state assessment and related activities. 


— instituting prevention and intervention programs for children and youth who are neglected, delinquent, or at-risk.“ 


— significantly elevating the quality of instruction by providing staff in participating schools with substantial opportunities 


for professional development." 
Federal grants are provided to states by the ESSA to enable the states to provide subgrants to local educational agencies for 


the purpose of improving basic programs operated by local educational agencies. The state educational agency, in allocating 


funds to local educational agencies, must give priority to local educational agencies that: 
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(1) serve high numbers, or a high percentage of, elementary schools and secondary schools implementing specified plans; 
(2) demonstrate the greatest need for such funds, as determined by the state; and 


(3) demonstrate the strongest commitment to using funds to enable the lowest-performing schools to improve student 
achievement and student outcomes. 

A state or local educational agency can use federal funds received only to supplement the funds that would, in the absence of 

such federal funds, be made available from nonfederal sources for the education of pupils participating in assisted programs 


and not to supplant such funds.? 
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1 § 347. 
2 20 U.S.C.A. §§ 6421 et seq. 
3 20 U.S.C.A. $8 6361 to 6364. 
4 20 U.S.C.A. 88 6421 to 6472. 
5 See, for example 20 U.S.C.A. §§ 6672, 6673, 6861. 
6 20 U.S.C.A. § 6312. 
7 20 U.S.C.A. § 6303(f). 
8 20 U.S.C.A. § 6321(b)(1). 
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A state, in order to be eligible for federal grant monies to improve basic school programs operated by local educational agencies 
under the Every Student Succeeds Act (ESSA), must file with the Secretary a plan that is (A) developed by the state educational 
agency with timely and meaningful consultation with the Governor, members of the state legislature and state board of education 
(if the state has a state board of education), local educational agencies (including those located in rural areas), representatives 
of Indian tribes located in the state, teachers, principals, other school leaders, charter school leaders (if the state has charter 


schools), specialized instructional support personnel, paraprofessionals, administrators, other staff, and parents;! and (B) is 
coordinated with other programs pertaining to, among other things, individuals with disabilities, rehabilitation services, career 
and technical education, workforce innovation, head start programs, educational progress assessments, programs for education 
of homeless children and youths, and adult education and family literacy.” This provision in no way alters the Individuals with 


Disabilities Education Act (IDEA)'s free appropriate public education and individualized education program requirements.’ 


The state plan must demonstrate that the state has adopted challenging academic content standards and aligned academic 
achievement standards, which achievement standards must include not less than 3 levels of achievement, that will be used by 


the state, its local educational agencies, and its schools to carry its plan.* The plan must have such academic standards for 
mathematics, reading or language arts, and science, and may have such standards for any other subject determined by the state." 


Each state plan also must demonstrate that the state has developed and implemented an accountability system, based on the 
challenging state academic standards for reading or language arts and mathematics to improve student academic achievement 


and school success. In designing such an accountability system, the state must carry out the following: 


WESTLAW 


§ 352. Plans for improving basic programs, 67B Am. Jur. 2d Schools § 352 


* Establish long-term goals? 


* Annually measure, for all students and separately for each subgroup of students, specified indicators? 


* Establish a system of meaningfully differentiating, on an annual basis, all public schools!” 


* Establish a state-determined methodology to identify schools!! 


* Annually measure the achievement of not less than 95% of all students, and 95% of all students in each subgroup of students, 
who are enrolled in public schools? 
A local educational agency, in turn, may receive a subgrant from a state to improve basic school programs only if such agency 


has on file with the state educational agency an approved plan? with the required provisions ^ and assurances.'? A local 


educational agency may receive funds only if such agency implements programs, activities, and procedures for the involvement 


of parents in assisted programs. i 
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2 20 U.S.C.A. § 6311(a)(1)(B). 

3 Leighty ex rel. Leighty v. Laurel School Dist., 457 F. Supp. 2d 546, 214 Ed. Law Rep. 644 (W.D. Pa. 2006) 


(decided under former law). 

As to the provisions of the IDEA, generally, see §§ 369 to 400. 
4 20 U.S.C.A. § 6311(b)(1)(A). 
5 20 U.S.C.A. § 6311(b)(1)(C). 
6 20 U.S.C.A. § 6311(c). 
7 20 U.S.C.A. § 6311(c)(4). 
8 20 U.S.C.A. § 6311(c)(4)(A). 
9 20 U.S.C.A. § 6311(c)(4)(B). 








10 20 U.S.C.A. 8 6311(c)(4)(C). 

11 20 U.S.C.A. § 6311(c)(4)(D). 

12 20 U.S.C.A. § 6311(c)(4)(E). 

13 20 U.S.C.A. § 6312(a)(1). 

14 20 U.S.C.A. § 6312(b). 

15 20 U.S.C.A. § 6312(c). 

16 20 U.S.C.A. § 6318(a)(1). 
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A local educational agency may consolidate and use funds under the Every Student Succeeds Act (ESSA), together with other 
federal, state, and local funds, in order to upgrade the entire educational program of a school that serves an eligible school 
attendance area in which not less than 40% of the children are from low-income families, or not less than 40% of the children 


enrolled in the school are from such families.! A schoolwide program is required to have specified components,” including but 
not limited to a comprehensive needs assessment of the entire school that is based on information which includes the achievement 


of children in relation to the state academic content standards and the state student academic achievement standards.’ A school 
that operates a schoolwide program may use consolidated funds to establish or enhance preschool programs for children who 


are under six years of age. 


In schools that are ineligible for a schoolwide program or that choose not to operate such a schoolwide program, a local 
educational agency serving such school may use funds received under the ESSA only for programs that provide services to 


eligible children identified as having the greatest need for special assistance." 


To assist targeted assistance schools and local educational agencies to meet their responsibility to provide for all their students 
the opportunity to meet the challenging state academic standards, each targeted assistance program must determine which 


students will be served and serve participating students identified as eligible children as defined? by, among other efforts: (a) 
using resources to help eligible children meet the challenging state academic standards, which may include programs, activities, 


and academic courses necessary to provide a well-rounded education; and (b) by using methods and instructional strategies 
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to strengthen the academic program of the school through activities as described;® and (c) coordinating with and supporting 
the regular education program, which may include services to assist preschool children in the transition from early childhood 


education programs such as Head Start, the literacy program, or state-run preschool programs to elementary school programs.” 


To promote the integration of staff supported with funds into the regular school program and overall school planning and 


improvement efforts, public school personnel who are paid with targeted funds may: d 


(1) participate in general professional development and school planning activities; and 


(2) assume limited duties that are assigned to similar personnel who are not so paid, including duties beyond classroom 
instruction or that do not benefit participating children, so long as the amount of time spent on such duties is the same 
proportion of total work time as prevails with respect to similar personnel at the same school. 
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A state that receives assistance under the part ofthe Every Student Succeeds Act (ESSA) pertaining to improving basic programs 


must prepare and disseminate widely to the public an annual state report card for the state as a whole.! The state report card must 
be (1) concise; (2) presented in an understandable and uniform format that is developed in consultation with parents and, to the 
extent practicable, in a language that parents can understand; and (3) widely accessible to the public, which will include making 
available on a single webpage of the state educational agency's website, the state report card, all local educational agency report 


cards for each local educational agency in the state, and the annual report to the Secretary, as described.” 


Each state report card must include the following information: 


(1) A clear and concise description of the state's accountability system including, among other things, the long-term goals and 
measurements of interim progress for all students, the methodology by which the state identifies a school for comprehensive 
support and improvement, the number and names of all public schools in the state identified by the state for comprehensive 


support and improvement. 


(2) With regard to specified students, information on the performance on academic indicators for public elementary schools and 


secondary schools that are not high schools, used by the state in the state accountability system.“ 
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(3) With regard to specified students, high school graduation rates, including four-year adjusted cohort graduation rates and, at 


the state's discretion, extended-year adjusted cohort graduation rates.” 


(4) Information on the number and percentage of English learners achieving English language proficiency. 


(5) For all students and disaggregated by each of the subgroups of students, information on the performance on the other 


indicator or indicators of school quality or student success used by the state in the state accountability system." 


(6) Information on the progress of all students and each subgroup of students toward meeting the state-designed long-term goals, 


including the progress of all students and each such subgroup of students against the state measurements of interim pro gress.® 


(7) For all students and disaggregated by each subgroup of students, the percentage of students assessed and not assessed.” 


(8) Information submitted by the state educational agency and each local educational agency in the state, on measures of school 
quality, climate, and safety, including rates of in-school suspensions, out-of-school suspensions, expulsions, school-related 
arrests, referrals to law enforcement, chronic absenteeism (including both excused and unexcused absences), incidences of 
violence, including bullying and harassment; and the number and percentage of students enrolled in preschool programs, 
accelerated coursework to earn postsecondary credit while still in high school, such as Advanced Placement and International 


Baccalaureate courses and examinations, and dual or concurrent enrollment programs. w 


(9) The professional qualifications of teachers in the state, including information on the number and percentage of inexperienced 
teachers, principals, and other school leaders; teachers teaching with emergency or provisional credentials; and teachers who 


are not teaching in the subject or field for which the teacher is certified or licensed. M 


(10) The per-pupil expenditures of federal, state, and local funds, including actual personnel expenditures and actual 
nonpersonnel expenditures of federal, state, and local funds, disaggregated by source of funds, for each local educational 


agency and each school in the state for the preceding fiscal year. la 


(11) The number and percentages of students with the most significant cognitive disabilities who take an alternate assessment 


by grade and subject. 1° 


(12) Results on the state academic assessments in reading and mathematics in grades 4 and 8 of the National Assessment of 


Educational Progress compared to the national average of such results. n 


(13) Where available, for each high school in the state, and beginning with the report card prepared for 2017, the cohort rate at 
which students who graduate from the high school enroll, for the first academic year that begins after the students' graduation 
in programs of public postsecondary education in the state; and if data are available and to the extent practicable, in programs 


of private postsecondary education in the state or programs of postsecondary education outside the state. 15 


(14) Any additional information that the state believes will best provide parents, students, and other members of the public 
with information regarding the progress of each of the state's public elementary schools and secondary schools, which may 


include the number and percentage of students meeting state determined levels of performance for core indicators. x 
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Under the subchapter of the Every Student Succeeds Act (ESSA) pertaining to preparing, training and recruiting high-quality 
teacher, principal or other school leaders, ! it is provided the Secretary will award grants, on a competitive basis, to state 
educational agencies to (1) provide subgrants to eligible entities serving a diversity of geographic areas, giving priority to entities 
serving greater numbers or percentages of children from low-income families; and (2) enable the state educational agencies 
to develop or enhance comprehensive literacy instruction plans that ensure high-quality instruction and effective strategies in 
reading and writing for children from early childhood education through grade 12, including English learners and children with 


disabilities.? 


A state educational agency receiving a grant must, in consultation with the state agencies responsible for administering early 
childhood education programs and services, including the state agency responsible for administering child care programs, and, 
if applicable, the State Advisory Council on Early Childhood Education and Care designated or established pursuant to statute, 
use a portion of the grant funds, in accordance with statute, to award subgrants, on a competitive basis, to eligible entities to 


enable the eligible entities to support high-quality early literacy initiatives for children from birth through kindergarten entry." 


A state educational agency receiving a grant must also use a portion ofthe grant funds, in accordance statute, to award subgrants, 


on a competitive basis, to eligible entities to enable the eligible entities to carry out authorized activities." The authorized 
activities include the following pertaining to children in kindergarten through grade 5: 
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(1) Developing and implementing a comprehensive literacy instruction plan across content areas for such children that (A) serves 
the needs of all children, including children with disabilities and English learners, especially children who are reading or 
writing below grade level; (B) provides intensive, supplemental, accelerated, and explicit intervention and support in reading 
and writing for children whose literacy skills are below grade level; and (C) supports activities that are provided primarily 


during the regular school day but that may be augmented by after-school and out-of-school time instruction.? 


(2) Providing high-quality professional development opportunities for teachers, literacy coaches, literacy specialists, English as 
a second language specialists (as appropriate), principals, other school leaders, specialized instructional support personnel, 


school librarians, paraprofessionals, and other program staff. 


(3) Training principals, specialized instructional support personnel, and other local educational agency personnel to support, 


develop, administer, and evaluate high-quality kindergarten through grade five literacy initiatives." 


(4) Coordinating the involvement of early childhood education program staff, principals, other instructional leaders, teachers, 
teacher literacy teams, English as a second language specialists (as appropriate), special educators, school personnel, and 


specialized instructional support personnel (as appropriate) in the literacy development of children served." 


(5) Engaging families and encouraging family literacy experiences and practices to support literacy development.’ 
With regard to children in grades 6 through 12, the following activities are authorized: 


(1) Developing and implementing a similar comprehensive literacy instruction plan as described for children in kindergarten 


through grade 5M 


(2) Training principals, specialized instructional support personnel, school librarians, and other local educational agency 
personnel to support, develop, administer, and evaluate high-quality comprehensive literacy instruction initiatives for grades 


6 through 12. 


(3) Assessing the quality of adolescent comprehensive literacy instruction as part of a well-rounded education. E 


(4) Providing time for teachers to meet to plan evidence-based adolescent comprehensive literacy instruction to be delivered 


as part of a well-rounded education. m 


(5) Coordinating the involvement of principals, other instructional leaders, teachers, teacher literacy teams, English as a second 
language specialists (as appropriate), paraprofessionals, special educators, specialized instructional support personnel (as 


appropriate), and school personnel in the literacy development of children served. M 
In addition to the mandated authorized activities, eligible entities that receive subgrants may, in addition, use subgrant funds to 


carry out the following activities pertaining to children in kindergarten through grade 12: 19 


* Recruiting, placing, training, and compensating literacy coaches. 

e Connecting out-of-school learning opportunities to in-school learning in order to improve children's literacy achievement. 
* Training families and caregivers to support the improvement of adolescent literacy. 

* Providing for a multitier system of supports for literacy services. 


* Forming a school literacy leadership team to help implement, assess, and identify necessary changes to the literacy initiatives 
in 1 or more schools to ensure success. 
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* Providing time for teachers (and other literacy staff, as appropriate, such as school librarians or specialized instructional 
support personnel) to meet to plan comprehensive literacy instruction. 
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The Every Student Succeeds Act (ESSA) provides that from amounts reserved pursuant to statute, the Secretary may award 
grants, contracts, or cooperative agreements, on a competitive basis, to eligible entities for the purposes of promoting literacy 
programs that support the development of literacy skills in low-income communities, including (1) developing and enhancing 
effective school library programs, which may include providing professional development for school librarians, books, and 
up-to-date materials to high-need schools; (2) early literacy services, including pediatric literacy programs through which, 
during well-child visits, medical providers trained in research-based methods of early language and literacy promotion provide 
developmentally appropriate books and recommendations to parents to encourage them to read aloud to their children starting 
in infancy; and (3) programs that provide high-quality books on a regular basis to children and adolescents from low-income 


za : ; Sa 5 
communities to increase reading motivation, performance, and frequency. 
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Financial assistance in the form of federal grants and subgrants is provided by the Every Student Succeeds Act (ESSA) to state 
and local educational agencies to (1) increase student achievement consistent with the challenging state academic standards; 
(2) improve the quality and effectiveness of teachers, principals, and other school leaders; (3) increase the number of teachers, 
principals, and other school leaders who are effective in improving student academic achievement in schools; and (4) provide 


low-income and minority students greater access to effective teachers, principals, and other school leaders. ! 


The pertinent portion of the ESSA regarding funding in an effort to support effective instruction,” provides that a local 
educational agency that receives a subgrant must use the funds to develop, implement, and evaluate comprehensive programs 
and activities which may include, among other programs and activities, developing or improving a rigorous, transparent, and 
fair evaluation and support system for teachers, principals, or other school leaders that (a) is based in part on evidence of student 
achievement, which may include student growth; and (b) includes multiple measures of educator performance and provide clear, 


timely, and useful feedback to teachers, principals, or other school leaders.” 
Other programs may include developing and implementing initiatives to assist in recruiting, hiring, and retaining effective 


teachers, particularly in low-income schools with high percentages of ineffective teachers and high percentages of students who 
do not meet the challenging state academic standards, to improve within-district equity in the distribution of teachers, such as 


initiatives that provide:4 


* Expert help in screening candidates and enabling early hiring; 
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* Differential and incentive pay for teachers, principals, or other school leaders in high-need academic subject areas and specialty 
areas, which may include performance-based pay systems; 


* Teacher, paraprofessional, principal, or other school leader advancement and professional growth, and an emphasis on 
leadership opportunities, multiple career paths, and pay differentiation; 


* New teacher, principal, or other school leader induction and mentoring programs that are designed to improve classroom 
instruction and student learning and achievement and increase the retention of effective teachers, principals, or other school 
leaders; 


* Development and provision of training for school leaders, coaches, mentors, and evaluators on how accurately to differentiate 
performance, provide useful feedback, and use evaluation results to inform decision-making about professional development, 
improvement strategies, and personnel decisions; and 


* A system for auditing the quality of evaluation and support systems. 
In addition, possible programs include: 


(1) Programs for recruiting qualified individuals from other fields to become teachers, principals, or other school leaders, 
including mid-career professionals from other occupations, former military personnel, and recent graduates of institutions of 
higher education with records of academic distinction who demonstrate potential to become effective teachers, principals, 


or other school leaders.? 


(2) Developing programs and activities that increase the ability of teachers to effectively teach children with disabilities, 
including children with significant cognitive disabilities, and English learners, which may include the use of multitier systems 
of support and positive behavioral intervention and supports, so that such children with disabilities and English learners can 


meet the challenging state academic standards.° 


(3) Developing and providing professional development and other comprehensive systems of support for teachers, principals, 
or other school leaders to promote high-quality instruction and instructional leadership in science, technology, engineering, 


and mathematics subjects, including computer science.’ 


(4) Providing high-quality professional development for teachers, principals, or other school leaders on effective strategies to 
integrate rigorous academic content, career and technical education, and work-based learning (if appropriate), which may 


include providing common planning time, to help prepare students for postsecondary education and the workforce.® 
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Under the subchapter of the Every Student Succeeds Act (ESSA) pertaining to preparing, training and recruiting high-quality 
teacher, principal or other school leaders,! it is provided that with reserved funds, the Secretary of Education will award grants, 


on a competitive basis, to eligible entities for the purposes of? 


(1) providing teachers, principals, or other school leaders from nontraditional preparation and certification routes or pathways 
to serve in traditionally underserved local educational agencies; 


(2) providing evidence-based professional development activities that address literacy, numeracy, remedial, or other needs of 
local educational agencies and the students the agencies serve; 


(3) providing teachers, principals, or other school leaders with professional development activities that enhance or enable the 
provision of postsecondary coursework through dual or concurrent enrollment programs and early college high school settings 
across a local educational agency; 


(4) making freely available services and learning opportunities to local educational agencies, through partnerships and 
cooperative agreements or by making the services or opportunities publicly accessible through electronic means; or 


(5) providing teachers, principals, or other school leaders with evidence-based professional enhancement activities, which may 
include activities that lead to an advanced credential. 

In addition, Secretary will award grants, on a competitive basis, to eligible entities to enable such entities to improve the 

recruitment, preparation, placement, support, and retention of effective principals or other school leaders in high-need schools. 
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Some possible uses of funds include (1) developing or implementing leadership training programs designed to prepare and 
support principals or other school leaders in high-need schools, including through new or alternative pathways or school leader 
residency programs; (2) developing or implementing programs or activities for recruiting, selecting, and developing aspiring 
or current principals or other school leaders to serve in high-need schools; (3) providing continuous professional development 
for principals or other school leaders in high-need schools; (4) developing and disseminating information on best practices and 
strategies for effective school leadership in high-need schools, such as training and supporting principals to identify, develop, 


and maintain school leadership teams using various leadership models.” 
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Under the Gun-Free Schools Act! each state receiving federal funds must have in effect a law requiring local educational 
agencies to expel from school for a period of not less than one year a student who is determined to have brought a firearm to a 
school or to have possessed a firearm at a school under the jurisdiction of the local educational agencies in that state although 
such state law may allow the chief administering officer of a local educational agency to modify the expulsion requirement for 


a student on a case-by-case basis 1f such modification 1s in writing. Thus, the Gun-Free Schools Act requires school districts to 
expel any pupil found possessing a gun at school, or risk losing federal funding,? and encourages states to pass "zero-tolerance" 


statutes that mandate the expulsion of pupils for possessing guns at school. The Gun-Free Schools Act, however, does not 
prevent a state from allowing a local educational agency that has expelled a student from the student's regular school setting from 


providing educational services to the student in an alternative setting.” The total denial of state-funded educational opportunities 


and services to an expelled student is not required by the Gun-Free Schools Act.® 


The provisions of the Gun-Free Schools Act are required to be construed in a manner consistent with the Individuals with 


Disabilities Education Act (IDEA).’ The Gun-Free Schools Act, therefore, does not permit or require the expulsion of a disabled 
student without adherence to the procedural safeguards of the IDEA and does not eliminate a school district's obligation to 


provide a student with a free appropriate public education following his or her expulsion.? 
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Observation: 


There is no private right of action under the Gun-Free Schools Act. 
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Under the Pro-Children Act of 2001,! no smoking is permitted within any indoor facility owned or leased or contracted for and 


utilized for the provision of routine or regular kindergarten, elementary, or secondary education or library services to children.? 
This provision, however, does not apply to any portion of such facility that is used for inpatient hospital treatment of individuals 


dependent on or addicted to drugs or alcohol and any private residence.? Any failure to comply with the smoking prohibition 
will be considered to be a violation, and any person who commits such violation may be liable to the United States for a civil 


penalty or may be subject to an administrative compliance order or both. 
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The English Language Acquisition, Language Enhancement, and Academic Achievement Act,! provides federal formula grants 


to states” upon receipt of a required plan? for the purposes of assisting teachers (including preschool teachers), principals 
and other school leaders, state educational agencies, and local educational agencies to develop and enhance their capacity 
to provide effective instructional programs designed to prepare English learners, including immigrant children and youth, to 


enter all-English instructional settings“ and to promote parental, family, and community participation in language instruction 


educational programs for the parents, families, and communities of English learners.” Amongst the other stated purposes of 
the English Language Acquisition, Language Enhancement, and Academic Achievement Act are to help ensure that English 
learners, including immigrant children and youth, attain English proficiency and develop high levels of academic achievement 


in English,° and to assist all English learners, including immigrant children and youth, to achieve at high levels in academic 
subjects so that all English learners can meet the same challenging state academic standards that all children are expected to 


meet.’ 
The English Language Acquisition, Language Enhancement, and Academic Achievement Act also provides for grants, on a 


competitive basis, for a period of not more than five years to institutions of higher education, in consortia with state or local 
educational agencies, to provide for professional development activities that will improve classroom instruction for English 


learners and to assist educational personnel working with such children to meet high professional standards." 
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A state educational agency which receives federal grant monies under the English Language Acquisition, Language 


Enhancement, and Academic Achievement Act! may make a subgrant to an eligible entity from funds received by the agency 
only if the entity agrees to expend the funds to improve the education of English learners by assisting the children to learn 
English and meet the challenging state academic standards. In carrying out activities with such funds, the eligible entity must use 


effective approaches and methodologies for teaching English learners and immigrant children and youth for specified purposes.” 


An eligible entity receiving funds must use the funds:? 


(1) to increase the English language proficiency of English learners by providing effective language instruction educational 
programs that meet the needs of English learners and demonstrate success in increasing English language proficiency and 
student academic achievement; 


(2) to provide effective professional development to classroom teachers (including teachers in classroom settings that are not the 
settings of language instruction educational programs), principals and other school leaders, administrators, and other school 
or community-based organizational personnel as described; and 


(3) to provide and implement other effective activities and strategies that enhance or supplement language instruction 
educational programs for English learners, which must include parent, family, and community engagement activities and may 
include strategies that serve to coordinate and align related programs. 
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The funds may be used to identify, acquire, and upgrade curricula, instructional materials, educational software, and assessment 


procedures,“ as well as for offering early college high school or dual or concurrent enrollment programs or courses designed to 


help English learners achieve success in postsecondary education, amongst other activities.° 
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The English Language Acquisition, Language Enhancement, and Academic Achievement Act! does not prohibit a local 
educational agency from serving English learners simultaneously with children with similar educational needs in the 


same educational settings where appropriate.” The English Language Acquisition, Language Enhancement, and Academic 
Achievement Act also does not require a state or a local educational agency to establish, continue, or eliminate any particular 


type of instructional program for English learners? or limit the preservation or use of Native American languages." 
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Each eligible entity that receives a subgrant from a state educational agency under the English Language Acquisition, Language 


Enhancement, and Academic Achievement Act! must provide such agency, at the conclusion of every second fiscal year during 
which the subgrant is received, with a report, in a form prescribed by the agency, on the activities conducted and children served 
under such subpart that includes: 


(1) a description of the programs and activities conducted by the entity with funds received under statute during the 2 
immediately preceding fiscal years, which will include a description of how such programs and activities supplemented 


programs funded primarily with state or local funds;? 


(2) the number and percentage of English learners in the programs and activities who are making progress toward achieving 


English language proficiency, in the aggregate and disaggregated, at a minimum, by English learners with a disability; 


(3) the number and percentage of English learners in the programs and activities attaining English language proficiency based 
on state English language proficiency standards established by statute by the end of each school year, as determined by the 


state's English language proficiency assessment;^ 


(4) the number and percentage of English learners who exit the language instruction educational programs based on their 


attainment of English language proficiency; 


WESTLAW 


§ 364. Reporting requirements, 67B Am. Jur. 2d Schools § 364 


(5) the number and percentage of English learners meeting challenging state academic standards for each of the four years after 
such children are no longer receiving services under this part, in the aggregate and disaggregated, at a minimum, by English 


learners with a disability;° 


(6) the number and percentage of English learners who have not attained English language proficiency within five years of 


initial classification as an English learner and first enrollment in the local educational agency; and 


(7) any other information that the state educational agency may require.® 
A report provided by an eligible entity will be used by the entity and the state educational agency for improvement of programs 


and activities’ and each specially qualified agency receiving a grant must provide the reports to the Secretary subject to the 


same requirements as apply to eligible entities providing such evaluations to state educational agencies. i 
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Subject to special rule in provision governing local educational agency applications, ! each local educational agency, or 


consortium of such agencies, that receives an allocation of funds,” must use a portion of such funds to improve the use of 
technology to improve the academic achievement, academic growth, and digital literacy of all students, including by meeting 


needs identified in needs assessment if applicable,” which may include:* 


(1) providing educators, school leaders, and administrators with the professional learning tools, devices, content, and resources 
to, inter alia, personalize learning to improve student academic achievement; use technology effectively in the classroom, 
including by administering computer-based assessments and blended learning strategies; 


(2) building technological capacity and infrastructure; 


(3) developing or using effective or innovative strategies for the delivery of specialized or rigorous academic courses and 
curricula through the use of technology, including digital learning technologies and assistive technology; 


(4) carrying out blended learning projects; 


(5) providing professional development in the use of technology (which may be provided through partnerships with outside 
organizations) to enable teachers and instructional leaders to increase student achievement in the areas of science, technology, 
engineering, and mathematics, including computer science; and 
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(6) providing students in rural, remote, and underserved areas with the resources to take advantage of high-quality digital 
learning experiences, digital resources, and access to online courses taught by effective educators. 
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A local educational agency for an elementary school or secondary school that does not receive services at discount rates under 
telecommunications provisions governing universal service safety requirements for certain schools with computers having 
Internet access! may be used to purchase computers used to access the Internet, or to pay for direct costs associated with 


accessing the Internet, for such school unless the school, school board, local educational agency, or other authority with 


responsibility for administration of such school both:? 


(1) (A) has in place a policy of Internet safety for minors that includes the operation of a technology protection measure with 
respect to any of its computers with Internet access that protects against access through such computers to visual depictions 
that are obscene, depict child pornography; or are otherwise harmful to minors; and (B) is enforcing the operation of such 
technology protection measure during any use of such computers by minors; and 


(2) (A) has in place a policy of Internet safety that includes the operation of a technology protection measure with respect to 
any of its computers with Internet access that protects against access through such computers to visual depictions that are 
obscene or depict child pornography, and (B) is enforcing the operation of such technology protection measure during any 
use of such computers. 
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A state may not take into consideration payments under the Every Student Succeeds Act (ESSA) other than impact aid in 
determining the eligibility of any local educational agency in that state for state aid or the amount of state aid with respect to 


free public education of children. ! 
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None of the funds authorized under the Every Student Succeeds Act (ESSA)! may be used: 


* for construction, renovation, or repair of any school facility, except as authorized 
* for transportation unless otherwise authorized 


* to develop or distribute materials, or operate programs or courses of instruction directed at youth, that are designed to promote 
or encourage sexual activity, whether homosexual or heterosexual 


* to distribute or to aid in the distribution by any organization of legally obscene materials to minors on school grounds 


* to provide sex education or HIV-prevention education in schools unless that instruction is age-appropriate and includes the 
health benefits of abstinence 


* to operate a program of contraceptive distribution in schools 
Nothing in the ESSA may be construed to authorize an officer or employee of the federal government to mandate, direct, or 
control a state, local educational agency, or school's curriculum, program of instruction, or allocation of state or local resources 


or mandate a state or any subdivision of it to spend any funds or incur any costs not paid for under the ESSA? 
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The Individuals with Disabilities Education Act (IDEA)! is a federal statute that ensures children with disabilities receive 
needed special education services.? The IDEA recites congressional findings of the deficiencies in the education of children 


with disabilities and the financing of that education? and provides that the purposes of the IDEA are; 


(1) to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special 
education and related services designed to meet their unique needs and prepare them for further education, employment, and 
independent living; 


(2) to ensure that the rights of children with disabilities and parents of such children are protected; 


(3) to assist states, localities, educational service agencies, and federal agencies to provide for the education of all children 
with disabilities; 


(4) to assist states in the implementation of a statewide, comprehensive, coordinated, multidisciplinary, interagency system of 
early intervention services for infants and toddlers with disabilities and their families; 


(5) to ensure that educators and parents have the necessary tools to improve educational results for children with disabilities by 
supporting system improvement activities; coordinated research and personnel preparation; coordinated technical assistance, 
dissemination, and support; and technology development and media services; and 


(6) to assess and ensure the effectiveness of efforts to educate children with disabilities. 
The IDEA emphasizes improving student performance and ensuring that children with disabilities receive a quality public 


education.? While the IDEA provides a comprehensive educational plan whose goal is to ensure that disabled children receive 
appropriate educational services,° it does not guarantee totally successful results’ or a particular educational outcome; it only 
guarantees a substantively adequate program of education to all eligible children.? The purpose of the IDEA is to open the door 


of public education to disabled children and not to educate a disabled child to their highest potential. '? The IDEA contains 
no substantive requirement regarding the level of education to be afforded disabled students or the level of achievement they 
must achieve nor any requirement that their potential be maximized but merely requires that the states insure that their disabled 
children receive some form of specialized education and states that an appropriate education is afforded if personalized services 


are provided for a child. i 


CUMULATIVE SUPPLEMENT 
Cases: 


A court should attend to the diverse means and ends of the statutes covering persons with disabilities, principally noting that 
the IDEA's goal 1s to provide each child with meaningful access to education by offering individualized instruction and related 
services appropriate to her unique needs, while Title II of the ADA and section of Rehabilitation Act prohibiting exclusion or 
discrimination because of disabilities from programs receiving federal financial assistance promise non-discriminatory access 
to public institutions. Individuals with Disabilities Education Act § 614, 20 U.S.C.A. 8 1414(d)(1)(A)(1(IV); Rehabilitation 
Act of 1973 § 504, 29 U.S.C.A. 8 794(a); Americans with Disabilities Act of 1990 8 202, 42 U.S.C.A. 8 12132. McIntyre v. 
Eugene School District 4J, 976 F.3d 902 (9th Cir. 2020). 


[END OF SUPPLEMENT] 
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Trial Strategy 


School District's Proof that Services Offered to Student with Disabilities Met Statutory Standards, 99 Am. Jur. Proof of 
Facts 3d 237 

Parents' or Student's Proof in Action for Educational Services or Tuition Reimbursement Under the Special Education Laws, 
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Under the Individuals with Disabilities Education Act (IDEA), the Secretary of Education makes grants to the states, outlying 
areas, and freely associated states to assist them to provide special education and related services to children with disabilities.' 
The Republic of the Marshall Islands, the Federated States of Micronesia, and the Republic of Palau are the freely associated 
states that are eligible for competitive grants administered by the Secretary.” The Secretary of Education also provides funds to 


3 


the Secretary of the Interior" to meet the need for assistance for the education of children with disabilities on reservations aged 


five to 21, inclusive, enrolled in elementary schools and secondary schools for Native American children operated or funded 


by the Secretary of the Interior. 
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To qualify for financial assistance for a fiscal year, a state must submit a plan that provides assurances to the Secretary of 


Education that the state has in effect policies and procedures to ensure that the state meets specified conditions,” including 
but not limited to that a free appropriate public education is available to all children with disabilities residing in the state 
between the ages of three and 21 inclusive, including children with disabilities who have been suspended or expelled from 


school;° that the state has established a goal of providing full educational opportunity to all children with disabilities and a 
detailed timetable for accomplishing that goal; that an individualized education program or an individualized family service 


plan is developed, reviewed, and revised for each child with a disability; that to the maximum extent appropriate, children 
with disabilities are educated with children who are not disabled, and special classes, separate schooling, or other removal of 
children with disabilities from the regular educational environment occurs only when the nature or severity of the disability of a 


child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily; 


and that children with disabilities and their parents are afforded procedural safeguards. 10 Each state that receives a grant for 
any fiscal year must, in turn, distribute unreserved funds to eligible local educational agencies, including public charter schools 


that operate as local educational agencies, in the state. |! 
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As to the education of Native Americans, generally, see Am. Jur. 2d, Indians, Native Americans § 28. 
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6 20 U.S.C.A. § 1412(a)(1)(A). 
7 20 U.S.C.A. § 1412(a)(2). 
8 20 U.S.C.A. § 1412(a)(4). 
9 20 U.S.C.A. § 1412(a)(5)(A). 
10 20 U.S.C.A. § 1412(a)(6). 
11 20 U.S.C.A. § 1411(f(1). 
As to local educational agency eligibility, generally, see 20 U.S.C.A. 8 1413. 
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The Office of Special Education Programs within the Office of Special Education and Rehabilitative Services in the United States 
Department of Education is the principal federal agency for administering and carrying out the Individuals with Disabilities 


Education Act (IDEA) and other programs and activities concerning the education of children with disabilities. The IDEA 
leaves to the states the primary responsibility for developing and executing educational programs for children with disabilities 


but imposes significant requirements to be followed in the discharge of that responsibility. The IDEA's requirements set forth 


the minimum standards to be attained, and states remain free to impose additional requirements for special education services.” 


In other words, a state is free to exceed both substantively and procedurally the protection and services provided by the federal 


minimum floor in the IDEA.* Thus, if state legislation implementing the IDEA creates a higher standard for education of 
disabled students than the federal minimum, an individual may bring an action under the IDEA seeking to enforce the state 


standard.” 


Each state that receives funds under the IDEA in its administration of the IDEA must ensure that its rules, regulations, and 
policies relating to the IDEA conform to the IDEA's purposes; identify in writing to local educational agencies located in the 
state and the Secretary of Education any such rule, regulation, or policy as a state-imposed requirement that is not required by 
the IDEA and federal regulations; and minimize the number of rules, regulations, and policies to which the local educational 
agencies and schools located in the state are subject. State rules, regulations, and policies must support and facilitate local 
educational agency and school-level system improvement designed to enable children with disabilities to meet the challenging 


state student academic achievement standards.” 
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Observation: 


Appropriate educational goals for disabled students under the IDEA and the method of best achieving those goals are matters which 
are established in the first instance by the states; the courts must avoid imposing their view of preferable educational methods 
upon the states for the primary responsibility for formulating the education to be accorded a disabled child and for choosing the 
educational method most suitable to the child's needs was left by Congress to state and local educational agencies in cooperation 


with the child's parents or guardian.® 
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5 Gill v. Columbia 93 School Dist., 217 F.3d 1027, 145 Ed. Law Rep. 894 (8th Cir. 2000). 
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7 20 U.S.C.A. § 1407(b). 

8 D.B. v. Ocean Tp. Bd. of Educ., 985 F. Supp. 457, 123 Ed. Law Rep. 622 (D.N.J. 1997), aff'd, 159 F.3d 
1350, 130 Ed. Law Rep. 510 (3d Cir. 1998); Richardson Independent School Dist. v. Michael Z., 561 F. 
Supp. 2d 589, 235 Ed. Law Rep. 302 (N.D. Tex. 2007). 
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A.L.R. Library 


Immunity of State from Civil Suits Under Eleventh Amendment—Supreme Court Cases, 187 A.L.R. Fed. 175 





The Individuals with Disabilities Education Act (IDEA) expressly provides that a state is not immune under the 11th Amendment 
to the United States Constitution! from suit in federal court for a violation of the IDEA.” The IDEA's abrogation of sovereign 


immunity, however, only extends to claims brought pursuant to the IDEA Congress in enacting such provision intended only 
to protect a parent's rights under the IDEA and did not intend to abrogate a state's immunity under the 11th Amendment to the 
extent that it would allow a local educational agency to bring suit against another local educational agency, state educational 


agency, state, or school district. 


A state validly waives its 11th Amendment immunity from a student's suit for violations of the IDEA when it accepts federal 
education funds.? Only those state departments that actually receive federal financial assistance under the IDEA waive their 


11th Amendment immunity. 
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In a suit against a state for a violation of the IDEA, remedies including remedies both at law and in equity are available for such 


a violation to the same extent as such remedies are available for a violation in a suit against any public entity other than a state." 


Some authority holds that IDEA violations can be the predicate for a § 1983 claim based on those statutory violations? although 
other authority holds a § 1983 action is not available to remedy violations of IDEA-created rights since the IDEA includes a 
comprehensive remedial scheme for violations of any right relating to the identification, evaluation, or educational placement 


of a child or the provision of a free appropriate public education to such child.’ 
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U.S. Const. Amend. XI (suits against states). 

20 U.S.C.A. 8 1403(a). 

As to the effect of the 11th Amendment upon the states' immunity from suit, generally, see Am. Jur. 2d, 
States, Territories, and Dependencies $ 106. 

Board of Educ. of Pawling Cent. School Dist. v. Schutz, 137 F. Supp. 2d 83, 153 Ed. Law Rep. 149 (N.D. 
N.Y. 2001), aff d, 290 F.3d 476, 165 Ed. Law Rep. 76 (2d Cir. 2002). 

Idea Public Charter School v. District of Columbia, 374 F. Supp. 2d 158, 199 Ed. Law Rep. 754 (D.D.C. 
2005). 

Pace v. Bogalusa City School Bd., 403 F.3d 272, 196 Ed. Law Rep. 791 (5th Cir. 2005). 

S.C. ex rel. C.C. v. Deptford Tp. Bd. of Educ., 248 F. Supp. 2d 368, 175 Ed. Law Rep. 230 (D.N.J. 2003). 
20 U.S.C.A. § 1403(b). 

R.S. v. District of Columbia, 292 F. Supp. 2d 23, 183 Ed. Law Rep. 769 (D.D.C. 2003), referring to 42 
U.S.C.A. $ 1983. 

A § 1983 civil rights action can be brought against a state educational department based upon alleged 
violations of the IDEA. J.R. ex rel. R. v. Waterbury Bd. of Educ., 272 F. Supp. 2d 174, 180 Ed. Law Rep. 
172 (D. Conn. 2001). 

A.W. v. Jersey City Public Schools, 486 F.3d 791, 220 Ed. Law Rep. 502 (3d Cir. 2007); DL v. District of 
Columbia, 730 F. Supp. 2d 84, 262 Ed. Law Rep. 810 (D.D.C. 2010). 
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A "child with a disability" is defined by the Individuals with Disabilities Education Act (IDEA) as a child with specified 


impairments and who, by reason thereof, needs special education and related services. | Thus, the fact that a child may have a 
qualifying disability does not necessarily make him or her a "child with a disability" eligible for special education services under 


the IDEA since the child must also need special education and related services.” A student is unlikely to need special education, 
and thus unlikely to qualify as a "child with a disability," as would trigger IDEA obligation to provide a free appropriate 
public education, if, inter alia (1) the student meets academic standards, (2) teachers do not recommend special education for 
the student, (3) the student does not exhibit unusual or alarming conduct warranting special education, and (4) the student 


demonstrates the capacity to comprehend course material.” 


Impairments which may render a child disabled are:* 


* intellectual disabilities 

* hearing impairments, including deafness 
* speech or language impairments 

* visual impairments, including blindness 


* serious emotional disturbance 
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* orthopedic impairments 
* autism 

* traumatic brain injury 

* health impairments 

* other health impairments 


* specific learning disabilities 

For a child aged three through nine, the term "child with a disability" may, at the discretion of the state and local 
educational agency, include a child experiencing developmental delays as defined by the state and as measured by appropriate 
diagnostic instruments and procedures in one or more of the following areas: physical development, cognitive development, 
communication development, social or emotional development, or adaptive development and who, by reason thereof, needs 


special education and related services.” 


Observation: 


The IDEA requires participating states to educate all children with disabilities regardless of the severity of their disabilities? or the 


level of achievement that the children might attain.’ 
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judgment aff'd, 370 Fed. Appx. 202, 258 Ed. Law Rep. 58 (2d Cir. 2010). 

3 Durbrow v. Cobb County School District, 887 F.3d 1182, 353 Ed. Law Rep. 33 (11th Cir. 2018). 
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As to the definition of "specific learning disabilities," see 34 C.F.R. § 300.8(c)(10). 

5 20 U.S.C.A. § 1401(3)(B). 
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Under the Individuals with Disabilities Education Act (IDEA), a child who suffers from a health impairment and who, by reason 


of such impairment, needs special education and related services 1s a child with a disability. | A "health impairment" in this 
context means having limited strength, vitality, or alertness, including a heightened alertness to environmental stimuli, that 
results in limited alertness with respect to the educational environment that (1) is due to chronic or acute health problems such 
as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, 
lead poisoning, leukemia, nephritis, rheumatic fever, sickle cell anemia, and Tourette syndrome; and (2) adversely affects a 


child's educational performance. Thus, a child 1s health-impaired and disabled under the IDEA where the child's leukemia and 
3 


leukemia treatments result in their limited strength, vitality, or alertness with respect to the educational environment. 
A child with chronic asthma, allergies, migraine syndrome, and sinusitis may be disabled within the meaning of the IDEA? 


as may be a child who suffers from mild cerebral palsy.? A child who has been diagnosed with Acquired Immune Deficiency 
Syndrome (AIDS)-related complex is not disabled within the meaning of the IDEA where the student's learning and behavioral 


problems are not the result oftheir health condition? although a child with AIDS can become disabled as a result ofa deterioration 


in their condition." 


A child with dyslexia and attention deficit disorder may be disabled under the IDEA? although an elementary school student 
who suffers from an attention deficit and hyperactivity disorder may not be health-impaired and, thus, not eligible for a special 
education under the IDEA when the student's alertness is not affected by the disorder and the student has a superior academic 


performance though the student has difficulties interacting socially with other children and adults.? Likewise, even though a 
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high school student's attention deficit hyperactivity disorder (ADHD) constituted a qualifying disability, the student did not, 
on account of his ADHD, need special education, and thus he was not a "child with a disability," where the student met or 
exceeded academic expectations, was not recommended for special education by any of his teachers, did not exhibit especially 


alarming conduct warranting special education, and demonstrated he was learning, while displaying some weaknesses not 


readily amenable to special education remediation. Hn 


A student with diabetes mellitus, adjustment disorder, and social anxiety disorder is not a child with a disability under the IDEA 
where these conditions do not affect the child's educational performance to the extent that special services and programs are 
required! ! nor is a student with attention deficit hyperactivity disorder who has passing grades and success on state skills tests, 


demonstrating academic progress, and is achieving social success in school. "n 
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11 Loch v. Board of Educ. of Edwardsville Community School Dist. No. 7, 573 F. Supp. 2d 1072, 237 Ed. Law 
Rep. 683 (S.D. Ill. 2008), aff'd, 327 Fed. Appx. 647, 247 Ed. Law Rep. 642 (7th Cir. 2009). 
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Under the Individuals with Disabilities Education Act (IDEA), a child who suffers from an emotional disturbance and who, by 


reason of such disturbance, needs special education and related services is a child with a disability. ! An "emotional disturbance" 
in this context means a condition exhibiting one or more of the following characteristics over a long period of time and to a 


marked degree that adversely affects a child's educational performance: 


* an inability to learn that cannot be explained by intellectual, sensory, or health factors 

e an inability to build or maintain satisfactory interpersonal relationships with peers and teachers 
* inappropriate types of behavior or feelings under normal circumstances 

* a general pervasive mood of unhappiness or depression 


* a tendency to develop physical symptoms or fears associated with personal or school problems 
The condition that a child must possess to have an emotional disturbance need not affect a child's educational performance 


over a long period of time. 


A student is emotionally disturbed and disabled under the IDEA where the student's long-term inappropriate behavior, 


which caused the student's expulsion from two schools, results from bipolar disorder“ as is a student who exhibits signs of 
pervasive unhappiness and depression and experiences a downward decline in academic performance and behavior without any 
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intellectual, sensory, or health factor present.” A student with pervasive depression and inappropriate behavior suffers from an 


emotional disturbance. 


The term "emotional disturbance" specifically includes schizophrenia.’ The term, however, does not apply to children who are 


socially maladjusted unless it is determined that they have an emotional disturbance as otherwise described.’ Thus, a student 


who suffers from only a conduct disorder and who displays a disregard for social demands or expectations is socially maladjusted 


and not entitled to services under the IDEA.” 
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York City Dept. of Educ., 604 F. Supp. 2d 639, 243 Ed. Law Rep. 722 (S.D. N.Y. 2009). 

34 C.F.R. § 300.8(c)(4)(ii). 
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Trial Strategy 


School District's Proof that Services Offered to Student with Disabilities Met Statutory Standards, 99 Am. Jur. Proof of 
Facts 3d 237 

Parents' or Student's Proof in Action for Educational Services or Tuition Reimbursement Under the Special Education Laws, 
93 Am. Jur. Proof of Facts 3d 1 





Before a child can be placed in a special education program pursuant to the provisions of the Individuals with Disabilities 
Education Act (IDEA)! and a state educational agency, other state agency, or local educational agency is required to conduct 
the full and individual initial evaluation of the child.? Either a parent of a child or a state educational agency, other state agency, 
or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability, 


and a school district has an obligation to evaluate a student when it is aware that the student may have a disability. 


The initial evaluation must consist of procedures to determine whether or not a child is a child with a disability within the 


prescribed timeframe and to determine the educational needs of such child.? The screening of a student by a teacher or specialist 
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to determine appropriate instructional strategies for curriculum implementation is not considered an evaluation for eligibility 


for special education and related services.° 


The evaluation requirements under the IDEA are not violated when a student's classification as a student with an emotional 
conflict is based on a recent diagnosis from a university hospital, the parents agree to the classification, and the school does 
not evaluate the child before drawing up the initial individualized education program because the child's fragile emotional state 


renders the child unable to be tested.’ Similarly, the failure of a public school district to evaluate a child for the purpose of the 
IDEA when the child returns to the district after a year in a private school is not a violation of the IDEA when the child was not 
enrolled in special education at the private school, the evidence indicates that the child is not learning disabled, and an informal 


educational strategy is prepared for the child at the direction of the parents who do not wish to stigmatize the child. On the other 
hand, a school psychologist's informal observation of a child during a psychological assessment, during which he concluded that 
no formal assessment for autism was needed, did not overcome the school district's obligation under IDEA to formally assess 
the child for autism where the school district had notice of suspected autism, as it had received a report provisionally diagnosing 
the child with autism spectrum disorder from a regional development center where the child had received early intervention 


services, and the school district was required to assess the child for autism regardless of the subjective view of the psycholo gist.” 


Practice Tip: 


The testing and evaluation materials and procedures used for the purposes of evaluation and placement of children with disabilities 
for services must be selected and administered so as not to be racially or culturally discriminatory, and such materials or procedures 


are required to be provided and administered in the child's native language or mode of communication unless it clearly is not 
0 


feasible to do so.! 
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The agency proposing to conduct an initial evaluation to determine if a child qualifies as a child with a disability under the 
Individuals with Disabilities Education Act before the provision of special education and related services to the child may occur 


must obtain informed consent from the parent of such child before conducting the evaluation.! If the parent of such child does 
not provide consent for an initial evaluation or the parent fails to respond to a request to provide the consent, the local educational 
agency may pursue the initial evaluation of the child by utilizing prescribed procedures except to the extent inconsistent with 


state law relating to such parental consent.” 


If the child is a ward of the state and is not residing with the child's parent, the agency must make reasonable efforts to obtain 


the informed consent from the parent of the child for an initial evaluation? The agency, however, will not be required to obtain 
informed consent from the parent of a child for an initial evaluation to determine whether or not the child is a child with a 
disability if— 


— despite reasonable efforts to do so, the agency cannot discover the whereabouts of the parent of the child. 


— the rights of the parents of the child have been terminated in accordance with state law. 


— the rights of the parent to make educational decisions have been subrogated by a judge in accordance with state law and 


consent for an initial evaluation has been given by an individual appointed by the judge to represent the child. 
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Observation: 


Parental consent for an initial evaluation will not be construed as consent for placement for receipt of special education and related 


services.’ 
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Footnotes 
1 20 U.S.C.A. 8 1414(aJ()(D)G)(D. 
2 20 U.S.C.A. 8 1414(a)(1)(D)(ii)(), referring to procedures in 20 U.S.C.A. $ 1415. 
3 20 U.S.C.A. § 1414(a)(1)(D)(iii)(D. 
4 20 U.S.C.A. § 1414(a)(D(D)Gii) (1I) (aa). 
5 20 U.S.C.A. § 1414(a(1(D)GiiY(ID (bb). 
6 20 U.S.C.A. § 1414(a)(1)(D) (iii) (II (cc). 
7 20 U.S.C.A. § 1414(aJ(D(D)G)(). 
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Under the Individuals with Disabilities Education Act, a local educational agency must reevaluate a child with a disability if the 
local educational agency determines that the educational or related services' needs, including improved academic achievement 


and functional performance, of the child warrant a reevaluation.! A reevaluation also must occur if the child's parents or teacher 
requests such a reevaluation.” A reevaluation must occur not more frequently than once a year unless the child's parent and the 
local educational agency agree otherwise.? A reevaluation must occur at least once every three years unless the child's parent 


and the local educational agency agree that a reevaluation is unnecessary. 


Each local educational agency must obtain informed parental consent prior to conducting any reevaluation of a child with a 
disability except that such informed parental consent need not be obtained if the local educational agency can demonstrate that 


it has taken reasonable measures to obtain such consent and the child's parent has failed to respond.? The parents of a student 
eligible for special education services may be properly required to consent to a school district's request to reevaluate a student 


by an expert of its choice or else suffer the forfeiture of the student's special education services. ^ 
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3 20 U.S.C.A. § 1414(a)2)(A)(ii). 
3 20 U.S.C.A. § 1414(a)(2)(B)(i). 
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4 20 U.S.C.A. § 1414(a)(2)(B)(ii). 
5 20 U.S.C.A. § 1414(c)(3). 
M.T.V. v. DeKalb County School Dist., 446 F.3d 1153, 208 Ed. Law Rep. 758 (11th Cir. 2006). 
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A.L.R. Library 


Requisite conditions and appropriate factors affecting educational placement of handicapped children, 23 A.L.R.4th 740 
Application of 20 U.S.C.A. s 1412(a)(5), Least Restrictive Environment Provision of Individuals with Disabilities Education 
Act (IDEA), 20 U.S.C.A. ss 1400 et seq., 189 A.L.R. Fed. 297 





"Educational placement," as used in the Individuals with Disabilities Education Act (IDEA), means educational program, not 


the particular institution where that program is implemented. ! 


The Individuals with Disabilities Education Act (IDEA) requires that to the maximum extent appropriate, a child with a disability 
is to be educated with children who are not disabled? and placed in the least restrictive environment that will provide the child 
with an appropriate education.? The IDEA manifests a preference for mainstreaming disabled children or, in other words, a 


preference that disabled children attend regular classes with nondisabled children,” and a disabled student should be separated 
from their peers only if the services that make segregated placement superior cannot be feasibly provided in a nonsegregated 


setting.Ó A child with a disability need not be in the classroom with his or her peers 100% of the time but may be removed 
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from the class to receive supplementary services such as physical or speech therapy when these services cannot be provided 


in the classroom. ’ 


Whether a school district has offered to educate a child with a disability in the least restrictive environment may be determined 
under a two-part test, considering first, whether or not education in a regular classroom with the use of supplemental aids and 
services can be achieved satisfactorily for the child and, if not, then whether the school has mainstreamed the child to the 


maximum extent appropriate. Factors relevant to determining whether the placement is appropriate include (1) the educational 
benefits available to a child in a regular classroom, supplemented with appropriate aids and services, compared with the 
educational benefits of a special education classroom; (2) the nonacademic benefits to a disabled child from interaction with 
nondisabled children; (3) the effect of the presence of a disabled child on the teacher and other children in the regular classroom; 


and (4) the costs of supplementary aids and services necessary to mainstream the disabled child in a regular classroom setting.” 


The IDEA's preference for mainstreaming disabled students is not absolute! and may be overcome if the disabled child 


would not benefit from mainstreaming. !! Similarly, a child need not be mainstreamed if any marginal benefits received from 
mainstreaming are far outweighed by benefits gained from services which could not feasibly be provided in a nonsegregated 


setting!? or the disabled child is a disruptive force in the nonsegregated setting. ? Mainstreaming is inappropriate under 
the IDEA when the nature or severity of the child's disability is such that education in regular classes cannot be achieved 


satisfactorily. 14 
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1 A.B. ex rel. Bell v. Franklin Tp. Community School Corp., 898 F. Supp. 2d 1067, 291 Ed. Law Rep. 265 
(S.D. Ind. 2012). 

2 20 U.S.C.A. § 1412(a)(5)(A). 


Board of Educ. of Murphysboro Community Unit School Dist. No. 186 v. Illinois State Bd. of Educ., 41 
F.3d 1162, 8 A.D.D. 300, 96 Ed. Law Rep. 90 (7th Cir. 1994). 
The IDEA contemplates that an appropriate education is one that occurs in the least restrictive environment. 
Alex R., ex rel. Beth R. v. Forrestville Valley Community Unit School Dist. No. 221, 375 F.3d 603, 189 
Ed. Law Rep. 561 (7th Cir. 2004). 

4 Sacramento City Unified School Dist., Bd. of Educ. v. Rachel H. By and Through Holland, 14 F.3d 1398, 4 
A.D.D. 75, 89 Ed. Law Rep. 57 (9th Cir. 1994); Kasenia R. ex rel. M.R. v. Brookline School Dist., 588 F. 
Supp. 2d 175, 240 Ed. Law Rep. 181,2008 DNH 207 (D.N.H. 2008); Cypress-Fairbanks Independent School 
Dist. v. Michael F. by Barry F., 931 F. Supp. 474 (S.D. Tex. 1995), aff'd as modified on other grounds, 118 
F.3d 245,23 A.D.D. 51, 119 Ed. Law Rep. 803, 38 Fed. R. Serv. 3d 457, 152 A.L.R. Fed. 771 (Sth Cir. 1997). 

5 T.F. v. Special School Dist. of St. Louis County, 449 F.3d 816, 210 Ed. Law Rep. 45 (8th Cir. 2006). 
Under the IDEA, the least restrictive environment is the environment in which the student is being 
mainstreamed—meaning, educated with their nondisabled peers—to the greatest extent appropriate. James 
D. v. Board of Educ. of Aptakisic-Tripp Community Consol. School Dist. No. 102, 642 F. Supp. 2d 804, 
250 Ed. Law Rep. 194 (N.D. Ill. 2009). 

6 Pachl v. Seagren, 453 F.3d 1064, 210 Ed. Law Rep. 940 (8th Cir. 2006). 
Board of Educ., Sacramento City Unified School Dist. v. Holland By and Through Holland, 786 F. Supp. 
874, 73 Ed. Law Rep. 969 (E.D. Cal. 1992), judgment affd, 14 F.3d 1398, 4 A.D.D. 75, 89 Ed. Law Rep. 
57 (9th Cir. 1994). 

8 Ellenberg v. New Mexico Military Institute, 478 F.3d 1262, 216 Ed. Law Rep. 858 (10th Cir. 2007); D.F. 
v. Western School Corp., 921 F. Supp. 559, 16 A.D.D. 251, 109 Ed. Law Rep. 74 (S.D. Ind. 1996); E.G. v. 
City School Dist. of New Rochelle, 606 F. Supp. 2d 384, 244 Ed. Law Rep. 77 (S.D. N.Y. 2009). 

9 Oberti by Oberti v. Board of Educ. of Borough of Clementon School Dist., 995 F.2d 1204, 2 A.D.D. 64, 83 
Ed. Law Rep. 1009 (3d Cir. 1993); J.W. ex rel. J.E.W. v. Fresno Unified School Dist., 611 F. Supp. 2d 1097, 
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244 Ed. Law Rep. 634 (E.D. Cal. 2009), aff'd, 626 F.3d 431 (9th Cir. 2010); D.F. v. Western School Corp., 
92] F. Supp. 559, 16 A.D.D. 251, 109 Ed. Law Rep. 74 (S.D. Ind. 1996). 

AW ex rel. Wilson v. Fairfax County School Bd., 372 F.3d 674, 189 Ed. Law Rep. 14 (4th Cir. 2004). 

T.M. ex rel. A.M. v. Cornwall Cent. School Dist., 752 F.3d 145, 305 Ed. Law Rep. 29 (2d Cir. 2014); Pachl 
v. Seagren, 453 F.3d 1064, 210 Ed. Law Rep. 940 (8th Cir. 2006); Hanson ex rel. Hanson v. Smith, 212 F. 
Supp. 2d 474, 168 Ed. Law Rep. 242 (D. Md. 2002); Dick-Friedman ex rel. Friedman v. Board of Educ. of 
West Bloomfield Public Schools, 427 F. Supp. 2d 768, 209 Ed. Law Rep. 195 (E.D. Mich. 2006). 

Pachl v. Seagren, 453 F.3d 1064, 210 Ed. Law Rep. 940 (8th Cir. 2006); Hanson ex rel. Hanson v. Smith, 
212 F. Supp. 2d 474, 168 Ed. Law Rep. 242 (D. Md. 2002). 

Pachl v. Seagren, 453 F.3d 1064, 210 Ed. Law Rep. 940 (8th Cir. 2006); Hanson ex rel. Hanson v. Smith, 
212 F. Supp. 2d 474, 168 Ed. Law Rep. 242 (D. Md. 2002). 

A school district did not fail to educate a disabled child in the least restrictive environment where it 
discontinued the mainstreaming of a student with Rett syndrome, given that while the student was in the 
mainstream school, the student spent most of the student's time in a private room with instruction from a 
special education teacher rather than in the mainstream classroom due to the student's disruptive behavior. 
Board of Educ. of Tp. High School Dist. No. 211 v. Ross, 486 F.3d 267, 220 Ed. Law Rep. 482 (7th Cir. 
2007). 

Greenwood v. Wissahickon School Dist., 571 F. Supp. 2d 654, 237 Ed. Law Rep. 276 (E.D. Pa. 2008), order 
aff d, 374 Fed. Appx. 330, 259 Ed. Law Rep. 126 (3d Cir. 2010); Mather v. Hartford School Dist., 928 F. 
Supp. 437, 16 A.D.D. 605, 110 Ed. Law Rep. 655 (D. Vt. 1996). 
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The Individuals with Disabilities Education Act (IDEA) recognizes that some disabled students need full-time care in order to 


receive educational benefit, and the only appropriate placement of a disabled child may be at a residential facility. lig placement 
ina public or private residential program is necessary to provide special education and related services to a child with a disability, 


the program, including nonmedical care and room and board, must be at no cost to the parents of the child,” and the state must 


pay for a disabled student's residential placement. In fact, a school district's failure to consider whether a residential placement 
should have been offered to student for educational purposes as part of student's individual education plan denies a student a 


free appropriate public education in violation of IDEA4 


In order for a residential placement to be appropriate under the IDEA, for purposes of funding or reimbursement, the placement 
must be essential in order for the disabled child to receive a meaningful educational benefit? and primarily oriented toward 


enabling the child to obtain an education.Ó As long as the child is properly educable only through a residential placement, 1f 
medical, social or emotional problems are intertwined with the educational problem, the states remain responsible for the costs 


of the residential placement." Only those residential facilities that provide special education qualify for reimbursement under 
8 
the IDEA. 


Where a disabled student's needs are extensive, requiring a great deal of structure and consistency, such needs are best met 


through a 24-hour residential program.” Residential placement is appropriate for an autistic child who does not show any 
academic progress at a day school, and there is evidence that the child could academically improve in the more restrictive 
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environment of a residential program.!° A disabled child is not entitled to placement in a residential school merely because 


such a school would more nearly enable the child to reach their full potential. » 


Observation: 


An out-of-state residential placement is appropriate under the IDEA. M 
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1 Richardson Independent School Dist. v. Michael Z., 561 F. Supp. 2d 589, 235 Ed. Law Rep. 302 (N.D. Tex. 
2007). 
34 C.F.R. § 300.104. 
Independent School Dist. No. 284 v. A.C., by and through her Parent, C.C., 258 F.3d 769, 155 Ed. Law 
Rep. 1065 (8th Cir. 2001). 

4 M. S. by and through R.H. v. Los Angeles Unified School District, 913 F.3d 1119, 362 Ed. Law Rep. 1 
(9th Cir. 2019). 

5 Richardson Independent School Dist. v. Michael Z, 580 F.3d 286, 249 Ed. Law Rep. 34 (5th Cir. 2009); 
M.K. ex rel. Mrs. K. v. Sergi, 554 F. Supp. 2d 201, 233 Ed. Law Rep. 751 (D. Conn. 2008). 

6 Richardson Independent School Dist. v. Michael Z, 580 F.3d 286, 249 Ed. Law Rep. 34 (5th Cir. 2009). 

7 Lamoine School Committee v. Ms. Z. ex rel. N.S., 353 F. Supp. 2d 18, 195 Ed. Law Rep. 511 (D. Me. 2005). 

8 Mary T. v. School Dist. of Philadelphia, 575 F.3d 235, 248 Ed. Law Rep. 35 (3d Cir. 2009). 

9 Cone v. Randolph County Schools Bd. of Educ., 657 F. Supp. 2d 667 (M.D. N.C. 2009). 

10 S.C. ex rel. C.C. v. Deptford Tp. Bd. of Educ., 248 F. Supp. 2d 368, 175 Ed. Law Rep. 230 (D.N.J. 2003). 

11 Johnson ex rel. Johnson v. Olathe Dist. Schools Unified School Dist. No. 233, Special Services Div., 316 
F. Supp. 2d 960, 188 Ed. Law Rep. 307 (D. Kan. 2003). 

12 J.B. v. Killingly Bd. of Educ., 990 F. Supp. 57, 124 Ed. Law Rep. 853 (D. Conn. 1997). 
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A.L.R. Library 
Obligation of public educational agencies, under Individuals With Disabilities Education Act (20 U.S.C.A. $8 1400 et seq.), 


to pay tuition costs for students unilaterally placed in private schools—post-Burlington cases, 152 A.L.R. Fed. 485 





If there is no public school which is suitable to be the educational placement of a child with an individualized education program, 
under the Individuals With Disabilities Education Act (IDEA), the school district must pay the cost of sending the child to an 


appropriate private school.! 


Under the IDEA, a court may require a school district to reimburse a disabled child's parents for the cost of a private school 
upon a showing that the child's placement in a public school violates or is inappropriate under the IDEA and private school 


placement is proper under the IDEA.? A public school placement violates the IDEA when a child's needs are not met.) A private 
school placement is proper under the IDEA if the placement is appropriate, or, in other words, it provides significant learning 
and confers meaningful benefit,? or is reasonably calculated to enable the child to receive educational benefits, or is likely to 


produce progress, not regression,” and is provided in the least restrictive educational environment. 
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Parents who believe that the state has failed to provide a free appropriate public education as required by the IDEA may, at their 
own financial risk, enroll the child in a private school? and seek retroactive reimbursement for the cost of the private school 


from the state.!° Parents are not barred from reimbursement for the cost of the private school because the private school they 
chose did not meet the precise IDEA definition of a free appropriate public education since IDEA requirements cannot be read 


as applying to parental placements. m 


Parents seeking reimbursement bear the burden of demonstrating that private school placement was appropriate for a disabled 


student; !? but because the authority to grant reimbursement under the IDEA is discretionary, equitable considerations are 


relevant in fashioning relief. d 


A school district is not required under the IDEA to pay for the cost of education for a disabled student attending a private school 


if the district made a proper free appropriate public education available to the student which was rejected by the parents. !4 


The IDEA does not require a school district to pay for a private school education simply because that opportunity would be 


ideal for the student. n 


Observation: 


Private placements are not subject to the same statutory standard for providing free appropriate public education as are public school 
agencies; the standard that private placement must meet in order to be proper is less strict than the standard used to evaluate whether 


the school district's individualized education program (IEP) and placement are appropriate. ^ 
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Wimbish v. District of Columbia, 153 F. Supp. 3d 4, 332 Ed. Law Rep. 118 (D.D.C. 2015); S.C. by and 
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Trial Strategy 


School District's Proof that Services Offered to Student with Disabilities Met Statutory Standards, 99 Am. Jur. Proof of 
Facts 3d 237 

Parents' or Student's Proof in Action for Educational Services or Tuition Reimbursement Under the Special Education Laws, 
93 Am. Jur. Proof of Facts 3d 1 





The Individuals with Disabilities Education Act (IDEA) guarantees all children with disabilities a free appropriate public 
education.! "Free and appropriate public education" (FAPE) is a statutory term of art and is generally centered on a disabled 


student's access to adequate education by a school.” 


Under the IDEA, the term "free appropriate public education" means special education and related services that:? 


(1) have been provided at public expense under public supervision and direction and without charge; 


WESTLAW 


§ 382. Free appropriate public education defined, generally, 67B Am. Jur. 2d Schools §... 


(2) meet the standards of the state educational agency; 
(3) include an appropriate preschool, elementary school, or secondary school education in the state involved; and 


(4) are provided in conformity with the individualized education program as required by the IDEA. 
The free appropriate public education (FAPE) requirement of the IDEA provides the yardstick for measuring the adequacy of 
the education that a school offers to a child with a disability, and, under that standard, a child is entitled to meaningful access 


to education based on her individual needs.* 
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Cir. 2003); Kelly K. v. Town of Framingham, 36 Mass. App. Ct. 483, 633 N.E.2d 414, 7 A.D.D. 699, 91 
Ed. Law Rep. 274 (1994). 
Doe v. Dallas Independent School District, 941 F.3d 224, 370 Ed. Law Rep. 537 (5th Cir. 2019). 

3 20 U.S.C.A. § 1401(9). 
As to related services, see § 385. 

4 Fry v. Napoleon Community Schools, 137 S. Ct. 743, 197 L. Ed. 2d 46, 340 Ed. Law Rep. 19 (2017). 
As to compensatory education remedy upon finding that disabled student was denied free appropriate public 
education, see § 400. 
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A free appropriate public education (FAPE) under the Individuals with Disabilities Education Act is one which allows the 
child to make educational progress! and consists of educational instruction designed to meet the unique needs of the disabled 


child, supported by such services as are necessary to permit the child to benefit from the instruction.? For most children, the 
FAPE required by the IDEA will involve integration in the regular classroom and individualized special education calculated 


to achieve advancement from grade to grade;? however, every handicapped child who is advancing from grade to grade is not 


automatically receiving the free appropriate public education (FAPE) required by the IDEA.* 


A free appropriate public education is that of a basic floor of opportunity that consists of access to specialized instruction and 
related services which are individually designed to provide education benefit to the disabled child? and does not have to be the 


6 


best possible one” or one that will maximize a student's educational potential. A child with a disability who is not receiving 


passing marks and is not reasonably advancing from grade to grade is not necessarily being deprived of a free appropriate public 


education as some children may never be able to do so despite the efforts by the state. Similarly, the denial of a diploma to 
a disabled child who cannot achieve the educational level necessary to pass a standardized graduation exam is not a denial of 


a free appropriate public education.? 


CUMULATIVE SUPPLEMENT 
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Cases: 


Parental participation, in context of addressing educational needs of disabled child, as required under IDEA, means something 


more than mere presence; it means being afforded the opportunity to be an equal collaborator, whose views are entitled to 


as much consideration and weight as those of other members of the team in the formulation and evaluation of their child's 
education. Individuals with Disabilities Education Act § 615, 20 U.S.C.A. § 1415(b)(1); 34 C.ER. §§ 300.345(a), 300.345(f). 
Wong v. Board of Education, 478 F. Supp. 3d 229 (D. Conn. 2020). 


[END OF SUPPLEMENT] 
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Barnett by Barnett v. Fairfax County School Bd., 927 F.2d 146, 66 Ed. Law Rep. 64 (4th Cir. 1991). 

M.S. ex rel. Simchick v. Fairfax County School Bd., 553 F.3d 315, 240 Ed. Law Rep. 555 (4th Cir. 2009); 
I.Z.M. v. Rosemount-Apple Valley-Eagan Public Schools, 863 F.3d 966, 345 Ed. Law Rep. 615 (8th Cir. 
2017); Duncan v. Eugene School District 4J, 431 F. Supp. 3d 1193 (D. Or. 2020). 

Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1, 137 S. Ct. 988, 197 L. Ed. 2d 335 (2017). 
A disabled child receives a FAPE if personalized instruction is being provided with sufficient supportive 
services to permit the child to benefit educationally from the instruction, as by enabling the child to achieve 
passing marks and advance from grade to grade. John A. v. Board of Educ. for Howard County, 400 Md. 
363, 929 A.2d 136, 223 Ed. Law Rep. 273 (2007). 

Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1, 137 S. Ct. 988, 197 L. Ed. 2d 335 (2017). 
Roark ex rel. Roark v. District of Columbia, 460 F. Supp. 2d 32, 215 Ed. Law Rep. 270 (D.D.C. 2006); S.S. 
by S.Y. v. City of Springfield, Massachusetts, 318 F.R.D. 210, 340 Ed. Law Rep. 914 (D. Mass. 2016), aff'd, 
934 F.3d 13, 369 Ed. Law Rep. 18, 104 Fed. R. Serv. 3d 736 (1st Cir. 2019). 

Albright as Next Friend of Doe v. Mountain Home School District, 926 F.3d 942, 367 Ed. Law Rep. 13 
(8th Cir. 2019); Loren F. ex rel. Fisher v. Atlanta Independent School System, 349 F.3d 1309, 182 Ed. Law 
Rep. 770 (11th Cir. 2003). 

White ex rel. White v. Ascension Parish School Bd., 343 F.3d 373, 180 Ed. Law Rep. 491 (5th Cir. 2003); 
D. L. by Landon v. St. Louis City School District, 950 F.3d 1057, 374 Ed. Law Rep. 785 (8th Cir. 2020); Mr. 
C. v. Maine School Administrative Dist. No. 6, 538 F. Supp. 2d 298, 230 Ed. Law Rep. 599 (D. Me. 2008). 
In re Conklin, 946 F.2d 306, 70 Ed. Law Rep. 351 (4th Cir. 1991). 

Rene ex rel. Rene v. Reed, 751 N.E.2d 736, 155 Ed. Law Rep. 815 (Ind. Ct. App. 2001). 
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The obligation of a state under the Individuals with Disabilities Education Act (IDEA) to make a free appropriate public 
education available to all children with disabilities does not apply with respect to children aged three through five and 18 through 
21 in a state to the extent that its application to those children would be inconsistent with state law or practice or the order 


of any court respecting the provision of public education to children in those age ranges. | The obligation of a state to make 
a free appropriate public education available to all children with disabilities also does not apply with respect to children aged 
18 through 21 to the extent that state law does not require that special education and related services be provided to children 
with disabilities who in the educational placement prior to their incarceration in an adult correctional facility were not actually 


identified as being a child with a disability under the IDEA or did not have an individualized education pro gram.” 


A student who has graduated is no longer entitled to a free and appropriate public education. 
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3 T.S. v. Independent School Dist. No. 54, Stroud, Oklahoma, 265 F.3d 1090, 157 Ed. Law Rep. 484 (10th 


Cir. 2001). 
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A.L.R. Library 


What constitutes services that must be provided by federally assisted schools under the Individuals with Disabilities 
Education Act (IDEA) (20 U.S.C.A. secs. 1400 et seq.), 161 A.L.R. Fed. 1 





The provision of a free appropriate public education necessarily includes the provision of all related services contemplated by the 


Individuals with Disabilities Education Act (IDEA) reasonably calculated to be necessary for a child with a disability to benefit 


from his or her specialized education, | and thus, states are required to provide disabled children with related services.” Although 
school districts are required to supplement their resources in order to meet the special needs of children with disabilities, 


this does not require providing every conceivable supplementary aid or service to assist a child? The IDEA defines the 
term "related services" required for a free appropriate public education as meaning transportation, and such developmental, 
corrective, and other supportive services (including speech-language pathology and audiology services, interpreting services, 
psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, 


school nurse services designed to enable a child with a disability to receive a free appropriate public education as described 
in the individualized education program of the child, counseling services, including rehabilitation counseling, orientation and 
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mobility services, and medical services, except that such medical services will be for diagnostic and evaluation purposes only) 
as may be required to assist a child with a disability to benefit from special education, and includes the early identification 


and assessment of disabling conditions in children.* The term, however, does not include a medical device that is surgically 


implanted, the replacement of that device,’ the optimization of that device's functioning, or the maintenance of that device.° 


The administration of medication to a disabled child is a related service under the IDEA’ as is vision therapy needed to address a 
student's vision problems which affect the student's ability to read and decrease the student's participation in the school's reading 


program.® Continuous nursing services required by a quadriplegic, ventilator-dependent student are related services that must 


be provided by a school district during school hours under the IDEA since such services are supportive services.” Psychiatric 
supervision to appropriately manage a disabled student's medication regime, where not provided for the purpose of diagnosis 


or evaluation, however, is not a related service under the IDEA. 14 
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Í John A. v. Board of Educ. for Howard County, 400 Md. 363, 929 A.2d 136, 223 Ed. Law Rep. 273 (2007). 

2 C.S. ex rel. Scott v. Missouri, 670 F. Supp. 2d 972, 253 Ed. Law Rep. 414 (E.D. Mo. 2009). 

3 Oberti by Oberti v. Board of Educ. of Borough of Clementon School Dist., 789 F. Supp. 1322, 75 Ed. Law 
Rep. 258 (D.N.J. 1992). 

4 20 U.S.C.A. § 1401(26)(A). 

5 20 U.S.C.A. 8 1401(26)(B). 

6 34 C.F.R. $ 300.34(b)(1). 

7 John A. v. Board of Educ. for Howard County, 400 Md. 363, 929 A.2d 136, 223 Ed. Law Rep. 273 (2007). 

8 Dekalb County School Dist. v. M.T.V. ex rel. C.E.V., 413 F. Supp. 2d 1322, 206 Ed. Law Rep. 896 (N.D. 
Ga. 2005), aff'd, 164 Fed. Appx. 900, 207 Ed. Law Rep. 77 (11th Cir. 2006). 

9 Cedar Rapids Community School Dist. v. Garret F. ex rel. Charlene F., 526 U.S. 66, 119 S. Ct. 992, 143 L. 
Ed. 2d 154, 132 Ed. Law Rep. 40, 161 A.L.R. Fed. 683 (1999). 

10 M.K. ex rel. Mrs. K. v. Sergi, 554 F. Supp. 2d 201, 233 Ed. Law Rep. 751 (D. Conn. 2008). 
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The requirement that schools provide occupational therapy as a related service is controversial because despite its inclusion in the 
Individuals with Disabilities Education Act (IDEA) as a "related service" required for a free appropriate public education, | it has 
elements of medical treatment about it.” There is a point at which provision of such therapy crosses the line between educational 


services and medical treatment.? Thus, a school system is not required by the IDEA to reimburse parents for expenses they incur 
by employing a registered occupational therapist to supplement the treatment for their autistic child when the school system 


provides sufficient occupational therapy for the child. 
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1 20 U.S.C.A. § 1401(26)(A). 

2 Metropolitan Nashville and Davidson County School System v. Guest, 900 F. Supp. 905, 15 A.D.D. 1340, 
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2 Metropolitan Nashville and Davidson County School System v. Guest, 900 F. Supp. 905, 15 A.D.D. 1340, 
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4 Metropolitan Nashville and Davidson County School System v. Guest, 900 F. Supp. 905, 15 A.D.D. 1340, 


104 Ed. Law Rep. 634 (M.D. Tenn. 1995) (the providing of 45-minute sessions with a certified occupational 
therapist assistant twice weekly by the school system was sufficient under the IDEA). 
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The individual education plan (IEP) is the means by which special education and related services are tailored to the unique 
needs of a particular child under the IDEA.! An IEP is a written statement for each child with a disability that is developed, 
reviewed, and revised as provided by law.” A school district violates IDEA if it predetermines placement for a student before 


an individualized education plan (IEP) is developed or steers the IEP to the predetermined placement? 


Since the education provided each disabled student must be uniquely appropriate for the child's educational needs, the IEP 
is prepared at a meeting attended by a qualified representative of the school district, a teacher, the child's parents, and, when 


appropriate, the child.^ In developing each child's IEP, consideration must be given to the strengths of the child; the concerns 
of the parents for enhancing the education of their child; the results of the initial evaluation or most recent evaluation of the 


child; and the academic, developmental, and functional needs of the child.? The consent of the parents is not required to finalize 


an IEP.° 


An IEP for a disabled child must be reasonably calculated to provide an educational benefit" or meaningful educational benefit," 


and an IEP is reasonably calculated to confer such a benefit if it is likely to produce progress and not regression by the student.” 
Whether an individualized education program (IEP) is reasonably calculated to confer educational benefits, as required by 
IDEA, depends on whether (1) the program is individualized on the basis of the student's assessment and performance, (2) 
the program is administered in the least restrictive environment appropriate for the child's needs, (3) the services are provided 
in a coordinated and collaborative manner by the key stakeholders, and (4) positive academic and nonacademic benefits are 
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demonstrated.!° The goals of an individual education plan (IEP) prepared pursuant to the IDEA may differ, but every child 


should have the chance to meet challenging objectives. 


The IEP must respond to all significant facets of the student's disability, both academic and behavioral, | and an IEP which 
fails to address in some fashion a learning disabled student's persistent absence and tardiness is not adequate and appropriate. B 


The IDEA does not require that parental preferences be implemented in an IEP. 14 A change in a child's school within the same 
district, or a change between classrooms and teachers within a school, does not amount to an "educational placement" within 


the meaning of the meaning of IDEA provision that required notification of parent when planning IEP. n 


Observation: 


The IEP team must review the child's IEP periodically, but not less frequently than annually, to determine whether the annual goals 


for the child are being achieved. !^ 


Additionally, an IEP must be evaluated prospectively as of the time it was created; retrospective evidence that materially alters 


the IEP is not permissible." 
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I Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1, 137 S. Ct. 988, 197 L. Ed. 2d 335 (2017). 
The IEP is the central mechanism by which public schools ensure that disabled students receive a free 
appropriate public education under the IDEA. R. S. by and through Ruth B. v. Highland Park Independent 
School District, 951 F.3d 319, 374 Ed. Law Rep. 810 (5th Cir. 2020). 
As to a free appropriate public education, generally, see § 382. 
20 U.S.C.A. §§ 1401(14), 1414(4)(1)(A)(). 
Cupertino Union School District v. K.A., 75 F. Supp. 3d 1088, 319 Ed. Law Rep. 352 (N.D. Cal. 2014). 

4 R. S. by and through Ruth B. v. Highland Park Independent School District, 951 F.3d 319, 374 Ed. Law 
Rep. 810 (5th Cir. 2020); Shelby S ex rel. Kathleen T v. Conroe Independent School Dist., 454 F.3d 450, 
211 Ed. Law Rep. 42 (5th Cir. 2006). 
There can be no IEP under the IDEA unless an IEP conference is conducted first. Knable ex rel. Knable v. 
Bexley City School Dist., 238 F.3d 755, 150 Ed. Law Rep. 628, 2001 FED App. 0027P (6th Cir. 2001). 
20 U.S.C.A. § 1414(d)(3)(A). 

6 A.E. By and Through his Parents and Next Friends, Mr. and Mrs. E. v. Westport Board of Educ., 463 F. 
Supp. 2d 208, 215 Ed. Law Rep. 767 (D. Conn. 2006), judgment aff'd, 251 Fed. Appx. 685, 229 Ed. Law 
Rep. 106 (2d Cir. 2007). 
Even when an educational agency is unable to convince the parents that they should attend an individualized 
education program (IEP) team meeting, the regulations implementing the IDEA do not permit the state or 
local educational agency to cancel the meeting; rather, the agency must document its efforts to communicate 
with the parents and then the meeting may be conducted in the parents' absence, but only if the parents 
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affirmatively refuse to attend. Anchorage School Dist. v. M.P., 689 F.3d 1047, 283 Ed. Law Rep. 653 (9th 
Cir. 2012). 

A.S. v. Madison Metropolitan School Dist., 477 F. Supp. 2d 969, 218 Ed. Law Rep. 445 (W.D. Wis. 2007). 
A school district provided a student with emotional disturbance with a meaningful educational program 
during his sophomore year that was reasonably calculated to enable the student to make progress appropriate 
in light of his circumstances, as required by IDEA, where the school district, among other things, provided 
compensatory tutoring hours during the summer which enabled student to advance from the 10th grade after 
he had been failing five out of his seven classes when the district first met with his parents and made initial 
accommodations earlier that year, and allowed the student's teachers to give "P" for low grades, have no 
penalty for late work, and provided a staff and resource study hall to help handle his coursework. Mr. P v. 
West Hartford Board of Education, 885 F.3d 735, 352 Ed. Law Rep. 961 (2d Cir. 2018), cert. denied, 139 
S. Ct. 322, 202 L. Ed. 2d 219 (2018). 

L.E. v. Ramsey Bd. of Educ., 435 F.3d 384 (3d Cir. 2006); G ex rel. RG v. Fort Bragg Dependent Schools, 
343 F.3d 295, 180 Ed. Law Rep. 474 (4th Cir. 2003). 

J.R. v. Board of Educ. of City of Rye School Dist., 345 F. Supp. 2d 386, 194 Ed. Law Rep. 162 (S.D. N.Y. 
2004). 

Though maximal or optimal educational services or results are not guaranteed under IDEA, school district 
must, in designing individualized education program (IEP), identify goals for meaningful improvement 
relating to student's potential. Coleman v. Pottstown School Dist., 983 F. Supp. 2d 543, 305 Ed. Law Rep. 
141 (E.D. Pa. 2013), affd in part, 581 Fed. Appx. 141, 310 Ed. Law Rep. 673 (3d Cir. 2014). 

A school district is not required to furnish every special service necessary to maximize each handicapped 
child's potential, but rather fulfills its substantive obligations under the Individuals with Disabilities 
Education Act (IDEA) if it provides an individualized education program (IEP) that is likely to produce 
progress, not regression, and if the IEP affords the student with an opportunity greater than mere "trivial 
advancement." D.A.B. v. New York City Dept. of Educ., 973 F. Supp. 2d 344, 303 Ed. Law Rep. 185 (S.D. 
N.Y. 2013). 

R. S. by and through Ruth B. v. Highland Park Independent School District, 951 F.3d 319, 374 Ed. Law 
Rep. 810 (5th Cir. 2020). 

Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1, 137 S. Ct. 988, 197 L. Ed. 2d 335 (2017). 
Alex R., ex rel. Beth R. v. Forrestville Valley Community Unit School Dist. No. 221, 375 F.3d 603, 189 
Ed. Law Rep. 561 (7th Cir. 2004). 

Lamoine School Committee v. Ms. Z. ex rel. N.S., 353 F. Supp. 2d 18, 195 Ed. Law Rep. 511 (D. Me. 2005). 
Bradley ex rel. Bradley v. Arkansas Dept. of Educ., 443 F.3d 965, 208 Ed. Law Rep. 22 (8th Cir. 2006). 
A.A. v. Northside Independent School District, 951 F.3d 678, 375 Ed. Law Rep. 1 (5th Cir. 2020). 

20 U.S.C.A. 8 1414(d)(4)(A)1). 

C.F. ex rel. R.F. v. New York City Dept. of Educ., 746 F.3d 68, 302 Ed. Law Rep. 901 (2d Cir. 2014). 





End of Document 


WESTLAW 


O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 388. Content of individualized education program (IEP), 67B Am. Jur. 2d Schools § 388 


67B Am. Jur. 2d Schools § 388 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XI. Federal Assistance and Mandates 
C. Individuals with Disabilities Education Act (IDEA) 


5. Free Appropriate Public Education and Individualized Education Program 


c. Individualized Education Program (IEP) 


§ 388. Content of individualized education program (IEP) 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education(jzx:862 





The individualized education program (IEP) for a child with a disability is required by the Individuals with Disabilities Education 
Act (IDEA) to include:! 


(1) a statement of the child's present levels of academic achievement and functional performance including how the child's 
disability affects the child's involvement and progress in the general education curriculum; for preschool children, as 
appropriate, how the disability affects the child's participation in appropriate activities; and for children with disabilities who 
take alternate assessments aligned to alternate achievement standards, a description of benchmarks or short-term objectives; 


(2) a statement of measurable annual goals including academic and functional goals designed to meet the child's needs that 
result from the child's disability to enable the child to be involved in and make progress in the general education curriculum, 
and to meet each of the child's other educational needs that result from the child's disability; 


(3) a description of how the child's progress toward meeting the annual goals will be measured and when periodic reports on 
the progress that the child is making toward meeting the annual goals (such as through the use of quarterly or other periodic 
reports, concurrent with the issuance of report cards) will be provided; 


(4) a statement of the special education and related services and supplementary aids and services based on peer-reviewed 
research to the extent practicable to be provided to the child or on behalf of the child and a statement of the program 
modifications or supports for school personnel that will be provided for the child to advance appropriately toward attaining 
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the annual goals, to be involved in and make progress in the general education curriculum and to participate in extracurricular 
and other nonacademic activities, and to be educated and to participate with other children with disabilities and nondisabled 
children in extracurricular and other nonacademic activities; 


(5) an explanation of the extent, if any, to which the child will not participate with nondisabled children in the regular class and 
in extracurricular and other nonacademic activities; 


(6) a statement of any individual appropriate accommodations that are necessary to measure the academic achievement and 
functional performance of the child on state and districtwide assessments, and if the IEP team determines that the child must 
take an alternate assessment on a particular state or districtwide assessment of student achievement, a statement of why the 
child cannot participate in the regular assessment, and why the particular alternate assessment selected is appropriate for 
the child; 


(7) the projected date for the beginning of the services and program modifications and the anticipated frequency, location, and 
duration of those services and modifications; and 


(8) beginning not later than the first IEP to be in effect when the child is 16 and updated annually thereafter: 
appropriate measurable postsecondary goals based upon age-appropriate transition assessments related to training, education, 
employment, and, where appropriate, independent living skills; the transition services (including courses of study) needed 
to assist the child in reaching those goals; and beginning not later than one year before the child reaches the age of majority 
under state law, a statement that the child has been informed of the child's rights under the IDEA, if any, that will transfer 
to the child on reaching the age of majority. 

An IEP must be specific enough to allow parents to understand what services will be provided and make a determination about 


whether proposed placement is adequate.” An IEP for a disabled student, which fails to describe in sufficient detail how its goals 
and objectives are to be accomplished in the student's placement, does not require that a student's special education services 
be delivered by or under the direct supervision of properly certified providers and does not include a behavioral intervention 


plan is deficient.’ 


Practice Tip: 


If the parents and school cannot agree on the contents of an IEP, either party may request a due process hearing.“ 
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Any state educational agency, state agency, or local educational agency that receives assistance under the Individuals with 
Disabilities Education Act (IDEA) must establish and maintain procedures to ensure that children with disabilities and their 
parents are guaranteed procedural safeguards with respect to the provision of a free appropriate public education by such 


agencies. | 


Under IDEA, participating states must implement specified procedural safeguards to ensure children with disabilities and their 
parents are provided with due process.” The procedural safeguards guarantee parents both an opportunity for meaningful input 


into all decisions affecting their child's education? and the ri ght to seek review of any decisions they think inappropriate.“ Under 
IDEA, a parent may file a complaint as to any matter concerning the provision of free and appropriate public education (FAPE), 
which generally triggers a preliminary meeting involving the contending parties, or at the election of the parties, a full-fledged 
mediation process, and if the parties remain unable to resolve dispute, the matter continues on to due process hearing before an 


impartial officer, and the officer's decision may be appealed to the state agency whose final decision is subject to judicial review. 





Practice Tip: 
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The failure to comply with the IDEA's procedural requirements can be adequate grounds or a sufficient basis for finding that a 


local educational agency failed to provide a child with a free appropriate public education® although a school district's failure to 
comply with the procedural requirements of the IDEA does not automatically require a finding of a denial of a free appropriate 


public education.’ A school district's failure to comply with the procedural requirements of the IDEA will constitute a denial of a 


free appropriate public education if such violation causes substantive harm to the child or the child's parents.® 
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4 Doe ex rel. Doe v. Todd County School Dist., 625 F.3d 459, 262 Ed. Law Rep. 85 (8th Cir. 2010); Melendez 
v. New York City Department of Education, 420 F. Supp. 3d 107, 374 Ed. Law Rep. 946 (S.D. N.Y. 2019). 

5 Gregory v. West Clermont Local School District Board of Education, 414 F. Supp. 3d 1064, 373 Ed. Law 
Rep. 808 (S.D. Ohio 2019). 

6 Tice By and Through Tice v. Botetourt County School Bd., 908 F.2d 1200, 61 Ed. Law Rep. 1207 (4th Cir. 
1990); Board of Educ. of Frederick County v. I.S. ex rel. Summers, 325 F. Supp. 2d 565, 190 Ed. Law Rep. 
305 (D. Md. 2004). 

7 James D. v. Board of Educ. of Aptakisic-Tripp Community Consol. School Dist. No. 102, 642 F. Supp. 2d 
804, 250 Ed. Law Rep. 194 (N.D. Ill. 2009). 

8 Nack ex rel. Nack v. Orange City School Dist., 454 F.3d 604, 211 Ed. Law Rep. 48, 2006 FED App. 0262P 
(6th Cir. 2006). 
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Each state educational agency, state agency, or local educational agency under the Individuals with Disabilities Education Act 
has a duty to ensure that the rights of a child with a disability are protected whenever the parents of the child are not known 
or the agency after reasonable efforts cannot locate the parents or the child is a ward of the state, including the assignment 
of an individual to act as a surrogate for the parents which surrogate cannot be an employee of the state educational agency, 


the local educational agency, or any other agency that is involved in the education or care of the child.! The state must make 
reasonable efforts to ensure the assignment of a surrogate not more than 30 days after there is a determination by the agency 


that the child needs a surrogate.” 
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Under the Individuals with Disabilities Education Act (IDEA), the parents of a child with a disability must be provided an 
opportunity to examine all records relating to such child and to participate in meetings with respect to the identification, 
evaluation, and educational placement of the child and the provision of a free appropriate public education to such child and to 


obtain an independent educational evaluation of the child. ! The right to examine all relevant records and to obtain an independent 


educational evaluation guarantees parents the ability to make informed decisions about their child's education.” The independent 
educational evaluation will be at public expense if the parent disagrees with an assessment obtained by the school district and 


the school district does not prove its assessment is appropriate in a due process hearing. Parents who expressly agree with the 
public school district's educational evaluation of their child are not entitled to reimbursement under the IDEA of costs of an 


independent evaluation they thereafter obtain. 





Observation: 


Although the IDEA unequivocally grants parents the right to participate in making educational decisions regarding their disabled 
children, parents do not thereby obtain the right to compel a school district to provide a specific educational program or use a 


specific methodology." 
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Under the Individuals with Disabilities Education Act, written prior notice must be given to the parents of a child with a 
disability whenever the local educational agency proposes to initiate or change or refuses to initiate or change the identification, 
evaluation, or educational placement of the child or the provision of a free appropriate public education to the child.! Such 


notice must be in the native language of the parents unless it clearly is not feasible to do so.? 


The intent of prior written notice of change in an educational placement under IDEA 1s to provide sufficient information to 
protect the parents' rights under IDEA and to enable the parents to make an informed decision whether to challenge the school 


district's determination and to prepare for meaningful participation in the due process hearing on their challenge.? The need for 


notice, however, is not occasioned by every change in a disabled child's educational program, ^ and therefore, a school district 
need not notify a child's parents when it decides to replace the disabled child's parent-selected personal care attendant with a 


district employee since the change is not a substantive one in the child's individualized education program.? 
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2 20 U.S.C.A. 8 1415(b)(4). 
3 Middleton v. District of Columbia, 312 F. Supp. 3d 113, 356 Ed. Law Rep. 551 (D.D.C. 2018). 
4 P.C. v. McLaughlin, 913 F.2d 1033, 62 Ed. Law Rep. 881 (2d Cir. 1990). 
5 Slama ex rel. Slama v. Independent School Dist. No. 2580, 259 F. Supp. 2d 880, 177 Ed. Law Rep. 308 
(D. Minn. 2003). 
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Under the Individuals with Disabilities Education Act, a state or local educational agency must ensure that any party to a dispute 


regarding a child with a disability has an opportunity to resolve the dispute through mediation.! Any party also must have an 
opportunity to present a complaint with respect to any matter relating to the identification, evaluation, or educational placement 


of the child or the provision of a free appropriate public education to such child although this provision does not provide 


blanket coverage for any issue a parent wishes to raise.) A party additionally must have an opportunity to present a complaint 
which sets forth an alleged violation that occurred not more than the prescribed time period before the date the parent or public 


agency knew or should have known about the alleged action that forms the basis of the complaint. 


Either party or the attorney representing a party must provide a due process complaint notice to the other party in any complaint 
filed and forward a copy of such notice to the state educational agency? containing required information.Ó No due process 


hearing may be held until such a notice has been filed.’ 





Practice Tip: 


A state educational agency must develop a model form to assist parents in filing a complaint and due process complaint notice.* 
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5 20 U.S.C.A. § 1415(b)(7)(A)(i). 
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The parents of a disabled child and involved local educational agency are entitled to an impartial due process hearing whenever 
a complaint relating to the identification, evaluation, or educational placement of the child or the provision of a free appropriate 


public education to such child has been filed.! Similarly, the parents and agency are entitled to an impartial due process hearing 
whenever a complaint alleging a violation of the Individuals with Disabilities Education Act (IDEA) or a complaint relating 


to the child's placement in an alternative educational setting has been filed.? A school district is not required by the IDEA to 
provide a disabled student with a hearing to challenge the student's individualized education plan and overall education after 


the student leaves the district to attend a charter school which, under a state law, is a separate school district. 


The hearing must be conducted by the state or local educational agency as determined by state law or by the state educational 
agency? but cannot be conducted by an employee of an agency involved in the education or care of the child? or a person having 


a personal or professional interest that conflicts with the person's objectivity in the hearing. However, procedural defects alone 
do not constitute a violation of the right to a free appropriate public education, unless they result in the loss of an educational 


opportunity. : 


The fact that a board of education selects and pays independent hearing officers does not make them the board's employees, and 


thus, such an arrangement does not violate the IDEA's prohibition against employees of the board serving as a hearing officer. 
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Practice Tip: 


Prior to the impartial due process hearing, a preliminary meeting must be convened by the local educational agency with the parents 
of the disabled child so that the parents of the child may discuss their complaint and the facts that form the basis of the complaint, 


and the local educational agency may have the opportunity to resolve the complaint.” This preliminary meeting may be waived if 
10 


the parents and the local educational agency agree to such a waiver in writing or agree to use a mediation process. 
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3 Thompson By and Through Buckhanon v. Board of Special School Dist. No. 1 (Minneapolis), 144 F.3d 574, 
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4 20 U.S.C.A. 8 1415(f)(1Y(A). 

5 20 U.S.C.A. 8 1415(£(3)(A)Q) I). 
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7 A.A. v. Northside Independent School District, 951 F.3d 678, 375 Ed. Law Rep. 1 (5th Cir. 2020). 

8 Jacky W. v. New York City Bd. of Educ., 848 F. Supp. 358, 5 A.D.D. 1051, 90 Ed. Law Rep. 1046 (E.D. 
N.Y. 1994). 
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Trial Strategy 


School District's Proof that Services Offered to Student with Disabilities Met Statutory Standards, 99 Am. Jur. Proof of 
Facts 3d 237 

Parents' or Student's Proof in Action for Educational Services or Tuition Reimbursement Under the Special Education Laws, 
93 Am. Jur. Proof of Facts 3d 1 





The party requesting a due process hearing under the Individuals with Disabilities Education Act is not allowed to raise issues 


at the hearing that were not raised in the filed due process complaint notice unless the other party agrees otherwise. 


Any party to a due process hearing must be accorded:? 


* the right to be accompanied and advised by counsel and by individuals with special knowledge or training with respect to 
the problems of children with disabilities 
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* the right to present evidence and confront, cross-examine, and compel the attendance of witnesses 
* the right to a written or at the option of the parents electronic verbatim record of such hearing 


* the right to written or, at the option of the parents, electronic findings of fact and decisions which findings and decisions must 
be made available to the public consistent with confidentiality requirements and must be transmitted to the advisory panel 
A party who initiates a due process hearing challenging an individualized education program is the party that bears the burden 


of proof on its claims.? A hearing officer may rely on hearsay evidence of statements made by a child with a disability to school 
officials when the statements are of fundamental importance in the hearing officer's understanding of the reason for the child's 


sudden decline in grades and the apparent lack of enthusiasm for the child's studies and the child does not attend the hearing.“ 


Practice Tip: 
Each party not less than five business days prior to a scheduled hearing must disclose to all other parties all evaluations completed 


by that date and recommendations based on the offering party's evaluations that the party intends to use at the hearing.” A failure 


to comply with such requirement may result in the party being barred from introducing the relevant evaluation or recommendation 


at the hearing without the consent of the other party.° 
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Ifa due process hearing under the Individuals with Disabilities Education Act (IDEA) is conducted by a local educational agency, 
any party aggrieved by the findings and decision rendered in such a hearing may appeal such findings and decision to the state 


educational agency. ' The state educational agency then must conduct an impartial review of the findings and decision appealed,” 
and the officer conducting such review must make an independent decision upon completion of such review. Following the 


review by the state education agency, the outcome of the administrative review hearing may then be disputed in district court.4 


Practice Tip: 


5 


A state review officer's review of a decision by an impartial hearing officer in an IDEA action is intended to be de novo. 
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1 20 U.S.C.A. 8 1415(g)(1). 
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4 J.M. v. Francis Howell School District, 850 F.3d 944, 341 Ed. Law Rep. 52 (8th Cir. 2017). 
As to judicial review, see § 397. 

5 C.R. v. New York City Department of Education, 211 F. Supp. 3d 583, 341 Ed. Law Rep. 815 (S.D. N.Y. 
2016). 
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A.L.R. Library 
Rights of Parents to Proceed Pro Se in Actions Under Individuals with Disabilities Education Act, 16 A.L.R. Fed. 2d 467 


Availability of Damages in Action to Remedy Violations of Individuals with Disabilities Education Act (20 U.S.C.A. 88 
1400 et seq), 165 A.L.R. Fed. 463 


Forms 


Am. Jur. Pleading and Practice Forms, Schools $8 142.50 to 151 (Complaints in federal court, and answers thereto, for relief 
under IDEA) 





Any party aggrieved by the findings and decision made in a due process hearing under the Individuals with Disabilities Education 
Act (IDEA) who does not have the right to an administrative appeal, and any party aggrieved by the findings and decision of an 
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administrative appeal, has the right to bring a civil action with respect to the complaint presented in any state court of competent 
jurisdiction or in a district court of the United States, without regard to the amount in controversy, ! within the prescribed time 
limitation.” Thus, parents of disabled students have a private right of action under the IDEA? and are entitled to prosecute IDEA 
claims on their own behalf. A civil action review proceeding under the IDEA, while sometimes referred to as an "appeal," is 


formally an original civil action.” 


In any such action, the court must receive the records of the administrative proceedings? and hear additional evidence at the 
request of a party.’ The court must base its decision on the preponderance of the evidence and grant such relief as the court 


determines is appropriate.’ Tort-like monetary damages, however, are not available under the IDEA.’ 


Observation: 


The approval by the U.S. Department of Education's Office of Special Education Programs of a state board of education's plan 
for compliance with the least restrictive environment requirements of the IDEA does not preclude judicial review of the plan for 


its compliance with the IDEA.!° 





On judicial review ofa due process hearing in an IDEA case, a court must give due weight to the state administrative proceedings 
and cannot substitute its own considerations of education policy in place of those held by the school authorities whose actions 
are under review; this is because a state administrative hearing regarding special education determinations are fact-intensive 


in nature, which renders a more deferential approach appropriate in light of considerations of judicial economy. ! A court, 
in recognition of the expertise of the administrative agency, must consider the agency's findings carefully and after such 


consideration, the court is free to accept or reject the findings in part or in whole. i 
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11 L.C. v. Alta Loma School District, 389 F. Supp. 3d 845, 368 Ed. Law Rep. 1140 (C.D. Cal. 2019). 
12 J.G. ex rel. Jimenez v. Baldwin Park Unified School Dist., 78 F. Supp. 3d 1268, 319 Ed. Law Rep. 941 
(C.D. Cal. 2015). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education#jiem898(5) to 898(10) 


A.L.R. Library 


Jurisdiction of Court to Award Attorney's Fees as Part of Costs Under Individuals with Disabilities Education Act, 20 
U.S.C.A. s1415(1)(3(B), 27 A.L.R. Fed. 2d 341 

Recovery of Witness and Consultant Fees Under Individuals With Disabilities Education Act, 3 A.L.R. Fed. 2d 441 
Measure and Amounts of Attorney's Fee Awards Under s 615(1)(3) of Individuals with Disabilities Education Act (20 
U.S.C.A. s 1415(1)(3)), 174 A.L.R. Fed. 453 

Who is prevailing party for purposes of obtaining attorney's fees under sec. 615(i)(3)(B) of Individuals with Disabilities Act 
(20 U.S.C.A. sec, 1415(1)(3)(B)) (IDEA), 153 A.L.R. Fed. 1 





A court in its discretion may award reasonable attorney's fees as part of the costs to a prevailing party who is the parent ofa child 


with a disability in a civil action under the Individuals with Disabilities Education Act (IDEA).! A party prevails so as to be 
eligible for a discretionary award of attorney's fees under the IDEA when they obtains actual relief on the merits ofthe claim that 


materially alters the litigants' legal relationship by modifying the one party's behavior in a way that directly benefits the other.” 
Not only must one achieve some material alteration of the legal relationship of the parties, but that change must also be judicially 
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sanctioned.? A party need not prevail on every issue or even the most central issue in a proceeding to be considered a prevailing 


party to be entitled to attorney's fees although a purely technical or de minimis victory cannot confer a prevailing party status." 


A court may award attorney's fees as part of the costs to a prevailing party who is a state educational agency or local educational 
agency against the attorney of a parent who files a complaint or subsequent cause of action that is frivolous, unreasonable, or 
without foundation or against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, 


unreasonable, or without foundation.Ó A court also may award attorney's fees to a prevailing state educational agency or local 
educational agency against the attorney of a parent or against the parent if the parent's complaint or subsequent cause of action 
was presented for any improper purpose such as to harass, to cause unnecessary delay, or to needlessly increase the cost of 


litigation. j 


The prevailing party is entitled to an award of attorney's fees, even if the fees for the attorney's services were not billed to 


the party or the attorney worked for a publicly funded organization.® Additionally, parties who prevail on IDEA claims can 
also recover fees-on-fees, as the general rule is that additional fees may be awarded for time reasonably devoted to obtaining 


attorney's fees.” 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

J 20 U.S.C.A. 8 1415()(3)(B)@)(). 
Nonattorney expert's fees are not costs recoverable under this provision. Arlington Cent. School Dist. Bd. 
of Educ. v. Murphy, 548 U.S. 291, 126 S. Ct. 2455, 165 L. Ed. 2d 526, 13 A.L.R. Fed. 2d 781 (2006). 

2 Drennan v. Pulaski County Special School Dist., 458 F.3d 755,211 Ed. Law Rep. 689 (8th Cir. 2006); Miller 
ex rel. S.M. v. Board of Educ. of Albuquerque Public Schools, 565 F.3d 1232, 244 Ed. Law Rep. 528 (10th 
Cir. 2009). 

3 Arthur v. District of Columbia, 106 F. Supp. 3d 230, 325 Ed. Law Rep. 43 (D.D.C. 2015); I.T. ex rel. Renee 
T. v. Department of Educ., Hawaii, 18 F. Supp. 3d 1047, 310 Ed. Law Rep. 746 (D. Haw. 2014), aff'd, 700 
Fed. Appx. 596, 348 Ed. Law Rep. 639 (9th Cir. 2017). 

4 J.D. ex rel. Davis v. Kanawha County Bd. of Educ., 571 F.3d 381, 246 Ed. Law Rep. 663 (4th Cir. 2009). 

5 Bush ex rel. A.H. v. District of Columbia, 579 F. Supp. 2d 22, 238 Ed. Law Rep. 705 (D.D.C. 2008); 
Springfield School Committee v. Doe, 623 F. Supp. 2d 150, 246 Ed. Law Rep. 780 (D. Mass. 2009). 
20 U.S.C.A. 8 1415()(3)(B)G)(ID. 
20 U.S.C.A. 8 1415()(3)(B)G)(IID. 
D.G. ex rel. LaNisha T. v. New Caney Independent School Dist., 806 F.3d 310, 324 Ed. Law Rep. 65 (5th 
Cir. 2015). 

9 Briggs v. District of Columbia, 102 F. Supp. 3d 164, 324 Ed. Law Rep. 345 (D.D.C. 2015). 
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8 399. Effect of review on placement status; "stay-put" 
right to maintenance of current educational placement 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education([jzx865 





Except as otherwise provided! during the pendency of an administrative or judicial proceeding concerning a disabled child's 
placement under the Individuals with Disabilities Education Act (IDEA), unless the state or local educational agency and 
the parents otherwise agree, the child must remain in his or her then-current educational placement or if applying for initial 
admission to a public school, the child will, with the consent of the parents, be placed in the public school program until 


all proceedings have been completed.” The provision directing a disabled child to remain in current education placement is 
sometimes called the "stay-put" provision. and its purpose is to ensure that disabled students are not forced to wait outside an 
educational setting for the final outcome of a placement determination whether previously determined or newly sought" unless 


the child is likely to injure others 1f the child remains in their current placement.” 


The stay-put provision.° operates as an automatic injunction’ and strips schools of the unilateral authority they traditionally 


employed to exclude students with disabilities from school. Ifa child's then-current educational placement is not available, the 
school system must provide the student with placement in a similar program during the pendency of administrative and judicial 


proceedings.” "Then-current" connotes preservation of the status quo, so it refers to the operative placement actually functioning 


at the time the dispute first arises.!° To determine a child's then-current educational placement, the courts consider (1) the 
placement described in the child's most recently implemented individual education plan (IEP), (2) the operative placement 
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actually functioning at the time when the stay-put provision of the IDEA was invoked, or (3) the placement at the time of the 


previously implemented IEP. M 


Observation: 


The stay-put rights do not attach when a parent unilaterally moves a child to a new educational placement; however, the new 


placement can become the educational setting protected by the "stay-put" rule if the parents and the state or local educational agency 


agree to the change. !? 





If an appeal has been taken of a decision regarding a disabled child's placement in an alternative educational setting due to the 
child's violation of a code of student conduct, the child must remain in the interim alternative educational setting pending the 
decision of the hearing officer or until the expiration of the prescribed time period whichever occurs first unless the parent and 


the state or local educational agency agree otherwise. 13 Tn such a case, the state or local educational agency must arrange for an 
expedited hearing which must occur within 20 school days of the date the hearing is requested and must result in a determination 


within 10 school days after the hearing. H 


Observation: 


The "stay-put" provision only prevents school administrators and not parents from altering a child's placement during a pending 
1,16 


administrative or judicial proceeding. !° The provision ceases to operate when child reaches the age of 2 
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Footnotes 

1 20 U.S.C.A. § 1415(k)(4). 

2 20 U.S.C.A. § 14150). 

3 Honig v. Doe, 484 U.S. 305, 108 S. Ct. 592, 98 L. Ed. 2d 686, 1 A.D.D. 333, 43 Ed. Law Rep. 857 (1988) 
(referencing predecessor provision). 

4 Logsdon on Behalf of Logsdon v. Board of Educ. of Pavilion Cent. School Dist., 765 F. Supp. 66, 68 Ed. 
Law Rep. 346 (W.D. N.Y. 1991). 

5 School Bd. of Pinellas County, Fla. v. J.M. By and Through L.M., 957 F. Supp. 1252, 117 Ed. Law Rep. 
547 (M.D. Fla. 1997). 

6 20 U.S.C.A. 8 14150) (maintenance of current educational placement). 
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16 


Ventura de Paulino v. New York City Department of Education, 959 F.3d 519 (2d Cir. 2020); Arlington Cent. 
School Dist. v. L.P., 421 F. Supp. 2d 692, 208 Ed. Law Rep. 389 (S.D. N.Y. 2006); Ashland School Dist. v. 
Parents of Student E.H., 583 F. Supp. 2d 1220, 239 Ed. Law Rep. 445 (D. Or. 2008), judgment aff'd, 587 
F.3d 1175, 251 Ed. Law Rep. 36 (9th Cir. 2009); George A. v. Wallingford Swarthmore School Dist., 655 
F. Supp. 2d 546, 251 Ed. Law Rep. 625 (E.D. Pa. 2009). 

Olu-Cole v. E.L. Haynes Public Charter School, 930 F.3d 519, 368 Ed. Law Rep. 59 (D.C. Cir. 2019) (further 
providing that the fact that children with disabilities are substantially harmed by school policies of unilateral 
disruption and exclusion is why the statutory stay-put scheme requires no additional showing of harm by 
the individual student). 

Alston v. District of Columbia, 439 F. Supp. 2d 86, 211 Ed. Law Rep. 866 (D.D.C. 2006). 

Rena C. v. Colonial School District, 890 F.3d 404, 354 Ed. Law Rep. 640 (3d Cir. 2018), cert. denied, 139 
S. Ct. 244, 202 L. Ed. 2d 130 (2018). 

Melendez v. New York City Department of Education, 420 F. Supp. 3d 107, 374 Ed. Law Rep. 946 (S.D. 
N.Y. 2019). 

Rena C. v. Colonial School District, 890 F.3d 404, 354 Ed. Law Rep. 640 (3d Cir. 2018), cert. denied, 139 
S. Ct. 244, 202 L. Ed. 2d 130 (2018). 

20 U.S.C.A. 8 1415(k)(4)(A). 

20 U.S.C.A. 8 1415(k)(4)(B). 

P.S. v. Brookfield Bd. of Educ., 353 F. Supp. 2d 306, 195 Ed. Law Rep. 539 (D. Conn. 2005), adhered to 
on reconsideration, 364 F. Supp. 2d 237, 197 Ed. Law Rep. 579 (D. Conn. 2005) and judgment affd, 186 
Fed. Appx. 79, 213 Ed. Law Rep. 402 (2d Cir. 2006). 

Ferren C. v. School Dist. of Philadelphia, 595 F. Supp. 2d 566, 241 Ed. Law Rep. 771 (E.D. Pa. 2009), aff'd, 
612 F.3d 712, 259 Ed. Law Rep. 37 (3d Cir. 2010). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education(jzz:898(2) 





Under the Individuals with Disabilities Education Act (IDEA), a disabled student may be awarded a compensatory education 
if that student has been denied a free and appropriate public education. | Compensatory education is an equitable remedy that 
a hearing officer or court may award when appropriate for violations of the IDEA” A "compensatory education" is defined as 
educational services to be provided prospectively to compensate for a past deficient pro gram? or in other words, the replacement 
of educational services a disabled child should have received in the first place. Itis aremedy designed to require school districts 


to belatedly pay expenses that they should have paid all along.> 


A compensatory education for a disabled student over the age of 21 is available as an equitable remedy for earlier deprivations 
in the student's education. An award of compensatory education thus allows a disabled student to continue his or her education 


beyond the age of 21 in order to make up for the earlier deprivation of a free and appropriate public education.’ 


A disabled student's right to compensatory education under the IDEA accrues when the school knows or should know that 


the student is receiving an inappropriate education.? A student is receiving an inappropriate education, such that they may be 
entitled to an award of compensatory education, if the program is not providing significant learning and conferring a meaningful 


benefit.” A compensatory education award must be reasonably calculated to provide the educational benefits that likely would 


have accrued from special education services the school district should have supplied in the first place. 14 


WESTLAW 


§ 400. Compensatory education award upon finding..., 67B Am. Jur. 2d... 


Observation: 


The IDEA permits the payment of college tuition as a form of compensatory education where a student over the age of 21 intends 


to apply the credits obtained toward the acquisition of a high school diploma. "! 
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Mary T. v. School Dist. of Philadelphia, 575 F.3d 235, 248 Ed. Law Rep. 35 (3d Cir. 2009); Draper v. Atlanta 
Independent School System, 518 F.3d 1275, 230 Ed. Law Rep. 545 (11th Cir. 2008). 

As to free appropriate public education requirement, generally, see §§ 382 to 384. 

J.N. as next friend of M.N. v. Jefferson County Board of Education, 421 F. Supp. 3d 1288, 375 Ed. Law 
Rep. 192 (N.D. Ala. 2019). 

Spring Branch Independent School District v. O. W. by Hannah W., 961 F.3d 781, 378 Ed. Law Rep. 22 (5th 
Cir. 2020); McMillen v. New Caney Independent School District, 939 F.3d 640, 370 Ed. Law Rep. 44 (5th 
Cir. 2019), cert. denied, 2020 WL 2621726 (U.S. 2020); Hogan v. Fairfax County School Bd., 645 F. Supp. 
2d 554, 250 Ed. Law Rep. 273 (E.D. Va. 2009). 

A compensatory education is a prospective award of educational services designed to catch up a student to 
where they should have been absent the denial of a free appropriate public education. Brennan v. Regional 
School Dist. No. Bd. of Educ., 531 F. Supp. 2d 245, 229 Ed. Law Rep. 513 (D. Conn. 2008). 

Friendship Edison Public Charter School Collegiate Campus v. Nesbitt, 583 F. Supp. 2d 169, 239 Ed. Law 
Rep. 380 (D.D.C. 2008), subsequent determination, 669 F. Supp. 2d 80, 253 Ed. Law Rep. 347 (D.D.C. 
2009). 

Mary T. v. School Dist. of Philadelphia, 575 F.3d 235, 248 Ed. Law Rep. 35 (3d Cir. 2009). 

Somoza v. New York City Dept. of Educ., 538 F.3d 106, 236 Ed. Law Rep. 30 (2d Cir. 2008). 

Murphy v. Timberlane Regional School Dist., 22 F.3d 1186, 5 A.D.D. 5, 91 Ed. Law Rep. 62 (1st Cir. 1994); 
Lauren W. ex rel. Jean W. v. DeFlaminis, 480 F.3d 259, 217 Ed. Law Rep. 96 (3d Cir. 2007). 

P.P. ex rel. Michael P. v. West Chester Area School Dist., 585 F.3d 727, 250 Ed. Law Rep. 517 (3d Cir. 2009). 
Lauren W. ex rel. Jean W. v. DeFlaminis, 480 F.3d 259, 217 Ed. Law Rep. 96 (3d Cir. 2007). 

Mary McLeod Bethune Day Academy Public Charter School v. Bland, 555 F. Supp. 2d 130, 234 Ed. Law 
Rep. 91 (D.D.C. 2008). 
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1999. 
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